ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (this "Agreement") is made
as of the 14th day of March, 2007 by and among QBE Holdings Inc., a Delaware stock
corporation ("Assignee"), QBE Reinsurance Corporation, a Pennsylvania stock corporation
(“Assignor’™), Winterthur Schweizerische Versicherungs-Gesellschaft, a Swiss stock corporation
("Seller"), and QBE Insurance Group Limited, an Australian stock corporation ("Assignor

Parent").

WHEREAS, Assignor, Seller and Assignor Parent are parties to a Stock Purchase
Agreement, dated as of Tanuary 4, 2007 (the "Purchase Agreement™), a copy of which is attached

hereto as Exhibit A;

WHEREAS, Assignor desires to assign and transfer to Assignee all of Assignor's rights,
title and interest under and in the Purchase Agreement, and Assignee desires to accept such
assignment and assume all of the obligations and duties of Assignor under the Purchase

Agreement; and

WHEREAS, Section 11.6 of the Purchase Agreement provides in pertinent part that
neither the Purchase Agreement nor any of the rights, interests or obligations thereunder may be
assigned by any party thereto without the prior written consent of the other parties;

NOW, THEREFORE, in consideration of the foregoing promises and the following
mutual covenants, and other good and valuable consideration, the receipt and sufficiency of

which are hereby acknowledged, the parties hereto agree as follows:

1. ASSIGNMENT AND ASSUMPTION. Effective as of the date hereof, (i}
Assignor hereby assigns, sells, transfers and sets over to Assignee all of Assignor's rights, title
and interest under and in the Purchase Agreement (the "Assignment"), and (ii) Assignee hereby
accepts the Assignment and expressly assumes all of the obligations and dutics imposed upon
Assignor under the Purchase Agreement and agrees to comply with, abide by and perform all of
the terms, covenants, conditions and undertakings of Assignor under the Purchase Agreement
(the "Assumption"). Insofar as rights and obligations under the Purchase Agreement from and
after the date of execution of this Agreement are concerned, references to Assignor therein shall -
be deemed replaced with references to Assignee so that the term "Buyer” as used in the Purchase

Agreement shall mean QBE Holdings Inc.

2. CONSENT. [Each of Seller and Assignor Parent hereby consents to the
Assignment and the Assumption.

3. FURTHER ASSURANCES. Each of the parties hereto covenants and agrees, at
its own expense, to execute and deliver, at the request of any other party hereto, such further
instruments of assignment and assumption and to take such other action as such other party may

reasonably request to more effectively consummate the Assignment and the Assumption.




Execution Copy

STOCK PURCHASE AGREEMENT
AMONG
WINTERTHUR SCHWEIZERISCHE VERSICHERUNGS-GESELLSCHAFT,
QBE REINSURANCE CORPORATION
AND

QBE INSURANCE GROUP LIMITED

DATED AS OF JANUARY 4, 2007
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STOCK PURCHASE AGREEMENT

STOCK PURCHASE AGREEMENT, dated as of Januvary 4, 2007 (this
"Agreement"), among Winterthur Schweizerische Versicherungs-Gesellschaft, a Swiss stock
corporation (4ktiengesellschafi) ("Seller”), QBE Reinsurance Corporation, a Pennsylvania stock
corporation ("Buyer"), and QBE Insurance Group Limited, an Australian stock corporation

{"Buyer Parent").

WHEREAS, Seller owns all of the issued and outstanding shares of capital stock
of Winterthur U.S. Holdings, Inc., a Delaware corporation (the "Company”); and

WHEREAS, Seller desires to sell to Buyer, and Buyer desires to purchase from
Seller, the Shares (as defined below), on the terms and subject to the conditions set forth herein;

NOW, THEREFORE, in consideration of the mutual representations, warranties,
covenants and agreements contained in this Agreement, and of the mutual benefits to be derived
from this Agreement, the parties agree as follows:

ARTICLE I

DEFINITIONS

Section 1.1  Definitions. For purposes of this Agreement, the following terms
shall have the respective meanings set forth below:

"affiliate" of any Person means another Person that directly or indirectly, through
one or more intermediaries, controls, is controlled by, or is under common control with,
such first Person. For purposes of this definition, "control” (including its correlative
meanings "controlled by" and "under common control with") shall mean possession,
directly or indirectly, of the power to direct or cause the direction of management or
policies (whether through ownership or securities or partnership or other ownership
interests, by contract or otherwise).

" A fter-Acquired Business" has the meaning set forth in Section 4.14(b).

"After-Acquired Company" has the meaning set forth in Section 4.14(b).

"Agents" has the meaning set forth in Section 3.1(bb).

"Agreement” has the meaning set forth in the introductory paragraph of this
Agreement.

"AXA Acquisition" means the transactions contemplated by the Share Purchase
. Agreement, dated June 13, 2006, by and between Credit Suisse Groupand AXA. ...

"Business Day" means any day other than a Saturday, Sunday or other day on
which banking institutions in the City of New York, New York are required or authorized

by law or executive order to be closed.
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"Buyer" has the meaning set forth in the introductory paragraph of this
Agreement.

"Buver Employee Benefit Plans” has the meaning set forth in Section 3.3.

"Buyer Parent” has the meaning set forth in the introductory paragraph of this
Agreement.

*Closing" has the meaning set forth in Section 2.2.
"Closing Date" has the meaning set forth in Section 2.2.

"COBRA" means Part 6 of Subtitle B of Title ] of ERISA and Section 49808 of
the Code or other similar state law.

"Code" means the Internal Revenue Code of 1986, as amended.

"Company" has the meaning set forth in the first "Whereas” clause of this
Agreement.

"Company Affiliated Group" means each affiliated, combined, consolidated or
unitary group of which the Company or any of its Subsidiaries is currently a member.

"Company Disputed Tax Positions" has the meaning set forth in Section 9.2.

"Company Employee Benefit Plan" means cach Employee Benefit Plan which is
or was sponsored, maintained or contributed to, or required to be contributed to, by the
Company, any Subsidiary of the Company or any ERISA Affiliate for the benefit of any
current or former employee, director or consultant of the Company or any Subsidiary of
the Company and, in each case, for which the Company or any Subsidiary of the
Company has, or could reasonably be expected to have, any present or future liability.

"Company Material Adverse Effect” means any effect, circumstance, change or
development that, individually or in the aggregate, with other effects circumstances,
changes or developments has a material adverse effect on the financial condition,
business operations or results of operations of the Company and its Subsidiaries, taken as
a whole, but shall exclude any adverse effect resulting from, arising out of or relating to:
(i) changes in general economic or market conditions (including changes in interest
rates), except to the extent such changes negatively affect the Company and its
Subsidiaries in a materially disproportionate manner relative to other participants in the
segments of the property and casualty insurance industry in which the Company and its
Subsidiaries participate; (ii) any occurrence or condition generally affecting any segment
of the property and casualty insurance or reinsurance industry in which the Company or

. -any of its Subsidiaries participates (including natural catastrophe-events, hostility-and- -~

terrorism and any change or proposed change in GAAP, SAP, law or regulations), except
to the extent such occurrence or condition negatively affects the Company and its
Subsidiaries in a materially disproportionate manner relative to other participants in the
segments of the property and casualty insurance industry in which the Company and its

-
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Subsidiaries participate; (iif) any change in the value of the investment porifolios of the
Company and its Subsidiaries following the date hereof as a result of a decrease in the
credit quality of any of the investments in such investment portfolios (provided such
decrease is not attributable to the Company or its Subsidiaries having engaged in
investment activities with respect to the investment portfolios of the Company or such
Subsidiaries that breach any agreement with respect to such investment portfolios made

by the Company herein) or changes in interest rates; (iv) any downgrade or potential

downgrade of the financial strength, claims paying ability, insurance or other ratings of
the Company or any of its Subsidiaries (it being agreed that the facts and circumstances
giving rise to such downgrade or potential downgrade (other than any facts and
circumstances that are the subject of subclauses (i), (ii), (iii) and (v) of this definition)
may be taken into account in determining whether there has been a Company Material
Adverse Effect); and (v) the negotiation, execution, delivery and performance of this
Agreement, the consummation of the transactions contemplated by this Agreement or the
public announcement of this Agreement or such transactions (including any occurrence
or condition arising out of the identity of or facts relating to Buyer).

"Confidentiality Agreement” means the letter agreement dated August 30, 2006,
between Buyer and Seller.

"Contracts” has the meaning set forth in Section 3.1(0).

"Debt Payvment Amount” has the meaning set forth in Section 2.3(d).

"De Minimis Business" has the meaning set forth in Section 4.14(c).

"Descriptive Materials" has the meaning set forth in Section 11.9.

"Disclosed Taxes" means the amount of any liability for current Taxes accrued for
or taken into account on the GAAP Financial Statements (rather than solely on the notes
to such GAAP Financial Statements).

"Disclosure Schedule" means the Disclosure Schedule delivered in connection
with, and constituting a part of, this Agreement.

"Emplovee" means each individual who immediately prior to the Closing is
actively employed by the Company or any Subsidiary of the Company.

"Employee Benefit Plan" means each material written "employee benefit plan” (as
defined in Section 3(3) of ERISA), bonus, incentive compensation, deferred
compensation, phantom stock, equity-based, severance, change in control, retention,
salary continuation, Section 125 plan, leave of absences, vacation pay, paid time off or
other plan or agreement relating to compensation or fringe benefits.

"Environmental Laws" has the meaning set forth in Section 3.1(y).

"ERISA" means the Employee Retirement Income Security Act of 1974, as
amended, and any rules and regulations thereunder.

-3-
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"ERISA Affiliate" means any trade or business (whether or not incorporated) (i)
under common control within the meaning of Section 4001(b)(1) of ERISA with the
Company or any Subsidiary of the Company or (ii) which together with the Company or
any Subsidiary of the Company is treated as a single employer under Sections 414(b), (c),
{m), (n) and (o) of the Code.

"Excluded Liabilities" means any Losses arising out of or resulting from (i) the
Company's or any of its Subsidiaries' ownership or sale or disposition of (or reinsurance
arrangements entered into in connection with such sale or disposition of) any Person
formerly owned by the Company or its Subsidiaries, including the entities listed on
Section 1.1¢a) of the Disclosure Schedule, and (ii) the purchase, reinsurance and other
agreements entered into in connection with any such sale or disposition, including those
listed on Section 1.1(a) of the Disclosure Schedule.

"Existing Business Activities” has the meaning set forth in Section 4.14(c).

"Final Determination” means: (i) a decision, judgment, decree or other order by
the United States Tax Couwrt or any other court of competent jurisdiction that has become
final and unappealable; or (ii) any other final settlement with the Internal Revenue
Service or other Taxing Authority.

"Financial Services Business" has the meaning set forth in Section 4.14(c).

"GAAP" has the meaning set forth in Section 3.1(f).

"GAAP December Balance Sheet" has the meaning set forth in Section 3.1(f).

"GAAP Financial Statements” has the meaning set forth in Section 3.1(f).

"Governmental Entity" has the meaning set forth in Section 3.1(e).

"Guarantee" has the meaning set forth in Section 4.16(a).

"Guaranteed Obligations" has the meaning set forth in Section 4.16(a).

"Guaranteed Payments" has the meaning set forth in Section 4.16(a).

"HSR Act" has the meaning set forth in Section 3.1(e).

"Income Tax Return” means an income tax return required to be filed by the
Company or its Subsidiaries under applicable state Tax law on which the Company
and/or its Subsidiaries are required to report and calculate an amount of Tax due that is
imposed upon the Company and/or its Subsidiaries' net taxable income.

' "Indemnification Basket" has the meaning set forth in Section 8.1(a).

"Indemnification Cap" has the meaning set forth in Section 8.1(a).

"Indemnified Party" has the meaning set forth in Section 8.2(a).

-4 -
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"Indemnifying Party" has the meaning set forth in Section 8.2(a).

"Insurance Regulator” has the meaning set forth in Section 3.1(g).

"Insurance Subsidiaries” means the entities listed in Section 1.1(b) of the
Disclosure Schedule.

"Intellectual Property” has the meaning set forth in Section 3.1(q).

"Interim GAAP Statements" has the meaning set forth in Section 3.1(f).

"Interim SAP Statements" has the meaning set forth in Section 3.1(g).

"Knowledge" means the actual knowledge afier reasonable inquiry of (a) with
respect to Seller, those persons listed in Section 1.1(c) of the Disclosure Schedule, and
(b) with respect to Buyer, those persons listed in Section 1.1(d) of the Disclosure
Schedule.

"Leased Real Property” has the meaning set forth in Section 3.1(s).
"Liens" has the meaning set forth in Section 3.1(b).

"Lost NOL Benefit" has the meaning set forth in Section 9.1(e).

"Losses" means any and all liabilities, claims, obligations, losses, costs,
disbursements, penalties, fines, expenses (including reasonable attorneys', accountants'
and other out-of-pocket professional fees and expenses incurred in the investigation,
collection, prosecution or defense or any claims, whether or not involving any third
party) and damages, but excluding lost profits or any punitive, exemplary, consequential
or similar damages (other than lost profits or any punitive, exemplary, consequential or
similar damages actually paid to a third party in a Third Party Claim).

"New York Court" has the meaning set forth in Section 11.7(b).

"Non-Insurance Subsidiaries” has the meaning set forth in Section 4.8(b)(i).

"Owned Real Property" has the meaning set forth in Section 3.1(s).

"PBGC" has the meaning set forth in Section 3.1(){(iv).
"Permits" has the meaning set forth in Section 3.1(1).

"Permitted Liens" has the meaning set forth in Section 3.1(s).

T "Person" méeans an individual; corporation, partnership (limited or general), joint -
venture, limited liability company, association, trust, unincorporated organization or
other entity.

"Purchase Price" has the meaning set forth in Section 2.1.
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“Purchaser Defense" has the meaning set forth in Section 4.16(g).

"Restricted Business" has the meaning set forth in Section 4.14(a).

"Revolving Loan Agreement” has the meaning set forth in Section 2.3(d).

"SAP" has the meaning set forth in Section 3.1(g).

"SAP Financial Statements" has the meaning set forth in Section 3.1(g).

"SAP December Financial Statements™ has the meaning set forth in Section
3.1{(g).

“Seller" has the meaning set forth in the introductory paragraph of this
Agreement.

"Seller NOLs" means the sum of: (A) the net operating loss and net capital losses,
if any, of the Company and its Subsidiaries for the Tax year ending on December 31,
2006 and (B) the aggregate and cumulative net operating loss carryforwards and net
capital loss carryforwards of the Company and its Subsidiaries for all taxable periods
ending on or before December 31, 2005.

"Seller Trademarks" has the meaning set forth in Section 4.8(a).

"Shares" has the meaning set forth in Section 3.1(b).

"Specified Matters" has the meaning set forth in Section 4.19(b).

"Subsidiary" of any Person means another Person 50% or more of the total
combined voting power of all classes of capital stock or other voting interests of which,
or 50% or more of the equity securities of which, is owned directly or indirectly by such

first Person.

"T'ax Contest” has the meaning set forth in Section 9.5(a).

"Tax Contest Expenses” has the meaning set forth in Section 9.1(a).

"Taxes" means all federal, state, local and foreign taxes of any kind, including
those on or measured by or referred to as income, gross receipts, sales, use, ad valorem,
franchise, profits, license, value added, property or windfall profits taxes, customs, duties
or similar fees, assessments or charges of any kind whatsoever (whether payable directly
or by withholding and whether or not requiring the filing of a Tax return), together with
any interest and any penalties, additions to tax or additional amounts imposed by any

‘Taxing Authority, domestic or foreign.

"Taxing Authority" means any Governmental Entity or other Person responsible
for and having jurisdiction over, the administration of Taxes.

"Tax Losses" has the meaning set forth in Section 8.1(a).

-6-
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"Term Loan Agreement” has the meaning set forth in Section 2.3(d).

"Third Party Claim" has the meaning set forth in Section 8.2(a).

"Trademark Insuyrance Subsidiary” has the meaning set forth in Section 4.8(b)(ii).

"Trademark Iicense" has the meaning set forth in Section 4.8(a).

"Transferred Employee" means any Employee who immediately following the
Closing (i} remains employed by the Company or any Subsidiary of the Company or
(if) becomes an employee of Buyer or any affiliate of Buyer.

"Winterthur Funds" means the (i) Winterthur US Fund L.P., (ii) Winterthur US
Fund II L.P., (iii) Winterthur US Fund III L.P. and (iv) Winterthur U.S. Fund, Inc.

- "Wire Transfer" means a payment in immediately available funds by wire transfer
in lawful money of the United States of America to such account or accounts as shall
have been designated by notice to the paying party.

ARTICLEII

' PURCHASE OF THE SHARES

Section 2.1  Purchase and Sale. Upon the terms and subject to the conditions of
this Agreement, at the Closing Seller shall sell all of the Shares to Buyer, and Buyer shall
purchase all of the Shares from Seller, free and clear of all Liens, for an aggregate amount (the
"Purchase Price™ equal to $1,156,000,000.

Section 2.2  Closing. Unless this Agreement shall have been terminated
pursuant to Section 10.1 and subject to the satisfaction or waiver of each of the conditions set
forth in Article VI, the closing of the purchase and sale of the Shares (the "Closing") shall take
place at 10:00 a.m. on the date that is the second Business Day following the date on which the
last to be fulfilled or waived of the conditions set forth in Sections 6.1(a) and 6.1(b) shall be
fulfilled or waived in accordance with this Agreement, at the offices of LeBoeuf, Lamb, Greene
& MacRae LLP, 125 West 55th Street, New York, New York, unless another date, time or place
is agreed to in writing by the parties hereto. The actual date and time of the Closing are herein
referred to as the "Closing Date." '

Section 2.3 Pavment of Purchase Price: Delivery of Shares; Repayment of
Certain Indebtedness. At the Closing:

(a) Buyer shall pay to Seller the Purchase Price by Wire Transfer;

{b)-- - - Seller-shali.deliver to-Buyer the Shares, duly endorsed.in blank or with ...._.

stock powers or other proper instruments of assignment duly endorsed in blank, in proper form
for transfer, with all appropriate stock transfer tax stamps affixed;
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{©) Buyer shall either contribute to the capital of the Company or lend to the
Company the Debt Payment Amount (as defined herein);

(d)  Buyer shall cause the Company to prepay, satisfy and discharge all of the
Company's obligations outstanding under (i) the Loan Agreement, dated as of January 1, 2002,
between the Company and Seller (the "Term Loan Agreement") and (ii) the Revolving Loan
Agreement, dated as of December 31, 1996, between the Company and Seller (the "Revolving
Loan Agreement") by causing the Company to pay to Seller by Wire Transfer an amount (the
"Debt Payment Amount") equal to the sum of (x) the aggregate principal amount outstanding
under the Term Loan Agreement immediately prior to the Closing plus all accrued and unpaid
interest thereon and (y) the aggregate principal amount outstanding under the Revolving Loan
Agreement immediately prior to the Closing plus all accrued and unpaid interest thereon; and

(e) Seller shall deliver to Buyer a certificate signed by an executive officer of
Seller certifying (i) receipt by Seller of the Debt Payment Amount, (ii) that alf of the Company's
obligations outstanding under the Term Loan Agreement and the Revolving Loan Agreement
have been prepaid, satisfied and discharged and (iii) that the Term Loan Agreement and the
Revolving Loan Agreement have been terminated and are of no further force or effect.

In order to facilitate the payment of the amounts set forth in Sections 2.3(c) and
2.3(d), Seller shall deliver to Buyer not less than three Business Days prior to the anticipated
Closing Date a statement, prepared in good faith and certified by the chief financial officer of
Seller, setting forth in reasonable detail the Debt Payment Amount and the method by which it
was calculated.

ARTICLE I

REPRESENTATIONS AND WARRANTIES

Section 3.1  Representations and Warranties of Seller. Seller represents and
warrants to Buoyer as follows:

(a) Organization, Standing and Corporate Power. Each of the Company and
its Subsidiaries is a corporation duly organized, validly existing and in good standing under the
laws of the jurisdiction in which it is organized and has the requisite corporate power and
authority to carry on its business as now being conducted. Each of the Company and its
Subsidiaries is duly qualified to do business and is in good standing in each jurisdiction in which
the nature of its business or the ownership or leasing of its properties makes such qualification
necessary, other than in such jurisdictions where the failure to be so qualified has not had and
would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect. Seller has made available to Buyer true, correct and complete copies of the
certificates of incorporation, charter, bylaws and other similar organizational documents of each
. of the Company and its Subsidiaries,

N VRS TET ae ea alzE e — _

(b)  Capital Strubture; Certain Indebtedness. The authorized capital stock of
the Company consists of 200 shares of common stock, par value $1.00 per share, all of which
shares (the "Shares") are issued and outstanding. Except as set forth in the preceding sentence,
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no shares of capital stock of the Company are issued, reserved for issuance or outstanding.
Seller is the record and beneficial owner of the Shares, free and clear of all pledges, restrictions,
claims, liens, charges, encumbrances and security interests of any kind (collectively, "Liens").
The Shares have been duly authorized and validly issued and are fully paid and non-assessable
and not subject to, or issved in violation of any, preemptive rights. There are no shares of the
Company's capital stock held in the Company's treasury. There are no outstanding options,
warrants, conversion, exchange or other rights or agreements of any kind (other than this
Agreement) for the purchase or acquisition from, or the sale or issuance by, Seller or any of its
Subsidiaries of any shares of capital stock of the Company, and no authorization therefor has
been given. Section 3.1(b) of the Disclosure Schedule sets forth as of the date hereof the
aggregate principal amount, together with accrued and unpaid interest, outstanding under each of
the Term Loan Agreement and the Revolving Loan Agreement. There are no bonds, debentures,
notes or other indebtedness having voting rights (or that are convertibie or exchangeable into
securites having such rights) in or of the Company or any of its Subsidiaries.

(c) Subsidiaries. Section 3.1(c) of the Disclosure Schedulie sets forth a true,
correct and complete list of each Subsidiary of the Company and sets forth for each such
Subsidiary the amount and class of its authorized capital stock, the amount and class of its
outstanding capital stock, the record and beneficial owner or owners of its outstanding capital
stock and whether any capital stock is held in such Subsidiary’s treasury. The capital stock of
each of the Company’s Subsidiaries is held by the record and beneficial owner or owners free
and clear of all Liens. Except as disclosed in Section 3.1(c) of the Disclosure Schedule, all of the
outstanding shares of capital stock of each such Subsidiary have been duly authorized and
validly issued and are fully paid and non-assessable and are not subject to, or issued in violation
of any, preemptive rights. Except as disclosed in Section 3.1(c) of the Disclosure Schedule,
there are no outstanding options, warrants, conversion, exchange or other rights or agreements of
any kind for the purchase or acquisition from, or the sale or issuance by, the Company or any of
its Subsidiaries of any shares of capital stock of any of such Subsidiaries, and no authorization
therefor has been given. Except for its interests in its Subsidiaries, the Company does not own,
directly or indirectly, any capital stock, membership interest, partnership interest, joint venture
interest or other equity interest (including options, warrants, rights, commitments or
arrangements to acquire any such stock or interests) in any Person (other than those held as part
of the investment portfolio of the Company or any Company Subsidiary in the ordinary course of
business) or otherwise possess, directly or indirectly, the power to direct or cause the direction of
the management or policies of any Person.

(d) Authority. Seller is a Swiss stock corporation (Aktiengesellschafl) duly
incorporated, validly existing and in good standing under the laws of Switzerland. Seller has the
requisite corporate power and authority to enter into this Agreement and to consummate the
iransactions contemplated by this Agreement. The execution and delivery of this Agreement by
Seller and the consummation by Seller of the transactions contemplated hereby have been duly -
authorized by all necessary corporate action on the pait of Seller and no other corporate action or
proceéding on the part of Sellef or any affiliate of Seller is necessary (including any shareholder -
vote). This Agreement has been duly executed and delivered by Seller and, assuming this
Agreement constitutes the valid, legal and binding agreement of Buyer, constitutes a valid, legal
and binding obligation of Seller, enforceable against Seller in accordance with its terms, except
that (i) such enforcement may be subject to applicable bankrupicy, insolvency or other similar
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laws, now or hereafter in effect, affecting creditors' rights generally and (ii) the remedy of
specific performance and injunctive and other forms of equitable relief may be subject to
equitable defenses and to the discretion of the court before which any proceeding therefor may

be brought.

(e) Noncontravention; Consents. The execution and delivery of this
Agreement do not, and except as disclosed in Section 3.1(e) of the Disclosure Schedule, the
consummation of the transactions contemplated by this Agreement will not, (i) (x) conflict with,
be prohibited by, or require any approval that has not already been obtained under, any of the
provisions of the certificate of incorporation or by-laws of the Company or the comparable
organizational documents of any of its Subsidiaries or of Seller, (y) subject to the matters
referred to in the next sentence, conflict with, result in a breach of or default (with or without
notice ot lapse of time, or both) under, be prohibited by, require any approval or consent under,
give rise to a right of termination under, or result in the creation of any Lien on any property or
asset of the Company or any of its Subsidiaries under, any agreement, permit, franchise, license
or instrument to which the Company or any of its Subsidiaries is a party, or (z) subject to the
matters referred to in the next sentence, contravene, be prohibited by, or require approval or
consent under, any statute, law, rule, regulation, order, judgment, injunction or award applicable
to Seller, the Company or any of the Company’s Subsidiaries, which, in the case of clauses (y)
and (z) above, would have a Company Material Adverse Effect or (ii) result in the creation or
imposition of any Lien, with or without the giving of notice or lapse of time or both, upon the
Shares. No consent, approval or authorization of, or declaration or filing with, or notice to, any
court or governmental or regulatory authority or agency, domestic or foreign (a "Governmental
Entity"), is required by or with respect to the Company or any of its Subsidiaries in connection
with the execution and delivery of this Agreement by Seller or the consummation by Seller of the
transactions contemplated hereby, except for (i) the filing of premerger notification and report
forms under the Hart-Scott-Rodino Antitrust Fmprovements Act of 1976, as amended (the "HSR
Act™), (ii) the approvals, filings and notices required under the insurance laws of the jurisdictions
set forth in Section 3.1(e) of the Disclosure Schedule, (iii} such other consents, approvals,
authorizations, declarations, filings or notices as are set forth in Section 3.1(e) of the Disclosure
Schedule and (iv) such other consents, approvals, authorizations, declarations, filings or notices
that are not required to be identified in clauses (ii) and (jii) the failure of which to be obtained or
made would not have a Company Material Adverse Effect.

) GAAP Financial Statements. Seller has previously delivered to Buyer
true, correct and complete copies of (i) the audited consolidated balance sheet of the Company
and its Subsidiaries as of December 31, 2005 (the "GAAP December Balance Sheet") and the
related consolidated statements of income, stockholder's equity and cash flows for the year then
ended, together with the notes to such financial statements, and (ii) the unaudited consolidated
balance sheet of the Company and its Subsidiaries as of June 30, 2006 and the related
consolidated statements of income, stockholder's equity and cash flows for the six month period
then ended (the "Interim GAAP Statements™). Except as set forth in the notes thereto or in

Saction 371(f) of the Disclosure Schiedule; the foregoing financial statements (the "GAAP-~ -~~~ - = oo

Financial Statements") were prepared in accordance with U.S. generally accepted accounting
principles ("GAAP") applied on a consistent basis throughout the periods presented and fairly
present in all material respects the consolidated financial position of the Company and its
consolidated Subsidiaries as of the dates thereof and the consolidated results of their operations
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and cash flows for the periods then ended in conformity with GAAP (subject, in the case of the
Interim GAAP Statements, to the absence of footnotes and to normal and recurring year-end
adjustments).

{g) SAP Financial Statements. The (i) Statement of Assets, Liabilities,
Surplus and Other Funds of each Insurance Subsidiary as of December 31, 2005 and related
Statement of Income and Cash Fiow for the year then ended (the "SAP December Financial
Statements") and (ii) Statement of Assets, Liabilities, Surplus and Gther Funds of each Insurance
Subsidiary as of June 30, 2006 and related Statement of Income and Cash Flow for the six month
period then ended (the "Intgrim SAP Statements” and collectively with the SAP December
Financial Statements, the "SAP Financial Statements"), in each case as filed with the
Governmental Entity charged with supervision of insurance companies of such Insurance
Subsidiary's jurisdiction of domicile (the "Insurance Regulator™), were prepared in conformity
with statutory accounting practices prescribed or permitted by such Insurance Regulator applied
on a consistent basis ("SAP") and present fairly, to the extent required by and in conformity with
SAP, except as set forth in the notes, exhibits or schedules thereto, in all material respects the
statutory financial condition of such Insurance Subsidiary at their respective dates and the resulis
of operations and cash flows of such Insurance Subsidiary for each of the periods then ended
(subject, in the case of the Interim SAP Statements, to normal and recurring year-end
adjustments), in each case, except as set forth in Section 3.1(g) of the Disclosure Schedule. The
SAP Financial Statements complied in all material respects with all applicable laws when filed,
and no material deficiency has been asserted in writing by a Governmental Entity which, to the
Knowledge of Seller, has not been cured. Seller has made available to Buyer true, correct and
complete copies of the SAP Financial Statements.

(h)  No Undisclosed Liabilities. There are no {iabilities of the Company or any
Subsidiary of any kind (whether accrued, absolute, contingent or otherwise) that would be
required to be reflected on a balance sheet (or in the notes thereto) prepared in accordance with
GAAP, other than (i) liabilities provided for or reflected in the GA AP Financial Statements or in
the notes thereto, (ii) liabilities disclosed in this Agreement (including Section 3.1¢(h) of the
Disclosure Schedule), (iii) liabilities for losses, loss adjustment expenses, unearned premiums,
commissions and premiuin taxes arising under policies or contracts of insurance or reinsurance
written or assumed by the Insurance Subsidiaries, and (iv) liabilities incurred in the ordinary
course of business that have not had and would not reasonably be expected to have, individually
or in the aggregate, a Company Material Adverse Effect.

(i) Absence of Certain Changes or Events. Except as disclosed in Section
3.1(i} of the Disclosure Schedule or for any payment (including any prepayment made prior to
the date hereof) of principal or interest by the Company under the Term Loan Agreement or the
Revolving Loan Agreement, since December 31, 2005, the Company and its Subsidiaries have
conducted their business in the ordinary course, and there has not occurred (i) any event or
change that has had, or would reasonably be expected to have, individually or in the aggregate, a

- Company -Material Adverse-Effeet; (ii)-any-deelaration;-setting aside-or payment-efany-dividend-— -~

or other distribution (whether in cash, stock or property) with respect to any of the Company's
outstanding capital stock or any capital stock of its Subsidiaries (other than dividends or
distributions payable only to the Company or another Company Subsidiary), or (iii} any change
in tax, accounting, underwriting, claims handling or investment methods, principles or practices
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by the Company or any of its Subsidiaries materially affecting its business, assets or liabilities,
except insofar as may have been required by law or required by a change in applicable
accounting principles.

() Benefit Plans. Except as disclosed in Section 3.1(j) of the Disclosure
Schedule:

@A) Each Company Emplovee Benefit Plan is listed in Section 3.1(j) of the
Disclosure Schedule, is in substantial compliance with all applicable laws and has been
administered and operated in all material respects in accordance with its terms, except where
failures to do so have not had and would not reasonably be expected to have, individually or in
the aggregate, a Company Material Adverse Effect.

(ii)  Each Company Employee Benefit Plan which is intended to be "qualified"
within the meaning of Section 401(a) of the Code has received a favorable determination letter
from the Internal Revenue Service and, to the Knowledge of Seller, no event has occurred and no
condition exists which could reasonably be expected to result in the revocation of any such
determination.

(iii)y  All contributions or payments of other amounts which the Company was
required to make under the terms of the Company Empioyee Benefit Plans on or prior to the date
hereof (excluding any amounts not yet due) have been paid or accrued on the Company's
financial statements in accordance with GAAP.

(iv)  No Company Employee Benefit Plan which is subject to Part 3 of Subtitle
B of Title I of ERISA or Title IV of ERISA has incurred any "accumulated funding deficiency”
(within the meaning of Section 302 of ERISA or Section 412 of the Code), whether or not
waived and no condition has occurred or exists solely which by the passage of time would
reasonably be expected to result in an accumulated funding deficiency as of the last day of the
current plan year of any such plan, and neither Seller, the Company nor any Company Subsidiary
or ERISA Affiliate has failed to make full payment when due of all amounts which under the
provisions of any such plan are required to be made as contributions thereto. If any such
"accumulated funding deficiency"” shall have been incurred it has been reflected in the GAAP
Financial Statements. All required premium payments to the Pension Benefit Guaranty
Corporation ("PBGC") have been paid when due and neither the Company nor any Subsidiary of
the Company or ERISA Affiliate has incurred any liability other than for the payment of such
premiums to the PBGC or otherwise under Title I'V of ERISA with respect to any Company
Employee Benefit Plan. No "reportable event" within the meaning of Section 4043 of ERISA
{for which the 30-day notice requirement has not been waived) has occurred within the preceding
six years with respect to any Company Employee Benefit Plan. No amendment has been made,
or is reasonably expected to be made, to any Company Employee Benefit Plan subject to Title IV
of ERISA that has reqguired or could reasonably be expected to require the provision of security

pursuant to Section 302(f) of ERISA and no event or condition has occurred which might
reasonably be expected to give rise to the imposition of such lien with respect to any Company
Employee Benefit Plan. Each Company Employee Benefit Plan subject to Title IV of ERISA
can be terminated in a standard termination under Section 4041(b) of ERISA, the PBGC has not

<12 -
NYB656789.9

—reinder Section 307.0f ERISA or.Section 401(a)(29).0f the Code, No lien has beenimposed .

e — s




- instituted proceedings to terminate any such plan and no event or condition has occurred or
exists which might reasonably be expected to constitute grounds under Section 4042 of ERISA
for the termination of, or the appointment of a trustee to administer, any such plan.

(v)  None of the Company, any of its Subsidiaries nor, to the Knowledge of
Seller, any other "disqualified person” or "party in interest” (as defined in Section 4975(¢)(2) of
the Code and Section 3(14) of ERISA, respectively), has engaged in any transaction in
connection with any Company Employee Benefit Plan that has resulted in, or could reasonably
be expected to result in, the imposition of a penalty pursuant fo Section 502(i) of ERISA,
damages pursuant to Section 409 of ERISA or a tax pursuant to Sections 4975 through 4980 of
the Code, in each case, which such penalties, damages or taxes have had or would reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect.

(vi)  The Company has not maintained any Company Employee Benefit Plan
(other than a Company Employee Benefit Plan which is intended to be "qualified" within the
meaning of Section 401(a) of the Code) which provides benefits with respect to Employees or
former employees following their termination of service with the Company {other than as
required under COBRA). Each Company Employee Benefit Plan subject to the requirements of
COBRA has been operated in substantial compliance therewith, except where failures to so
comply have not had and would not reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effect.

(vii) No Company Employee Benefit Plan that is subject to Title IV of ERISA
has been terminated or is or has been the subject of termination proceedings pursuant to Title IV
of ERISA and resulted, or would result, in an obligation by the Company to make future
contributions to such Company Employee Benefit Plan.

(viii) No Company Employee Benefit Plan is a "muitiemployer plan” (as
defined in Section 3(37) of ERISA} and the Company has not been obligated to contribute to any
multiemployer plan within the past six years.

(ix)  With respect to each Company Employee Benefit Plan, (i) there are no
audits or proceedings initiated pursuant to the Employee Plans Compliance Resolution System or
similar proceedings pending with the Internal Revenue Service, the United States Department of
Labor, the Pension Benefit Guaranty Corporation or any other Governmental Entity and (ii) there
are no pending or, to the Knowledge of Seller, threatened, actions, suits or claims (other than
routine claims for benefits), and, fo the Knowledge of Seller, there are no facts or circumstances
which could reasonably be expected to give rise to such audits, actions, suits or claims.

(x) Neither the execution of this Agreement nor the consummation of the
transactions contemplated by this Agreement will, either alone or in combination with any other
event, (i) result in any payment becoming due, or increase the amount of compensation due

. (ather than such increages resulting from increases in stock value or improvements in R

performance metrics as a result of the transactions contemplated hereby), to any current or
former employee or director of the Company or its Subsidiaries, (ii) increase any benefits
payable under any Company Employee Benefit Plan, or (iii) result in any acceleration of the time
of payment or vesting of any such compensation or benefits. Neither the Company nor any of its
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Subsidiaries has announced any type of plan or binding commitment to (i) create any additional
Company Employee Benefit Plan, (ii) enter into any agreement with any current or former
employee or director, or (iii) amend or modify any existing Company Employee Benefit Plan or
agreement with any current or former employee or director.

(xi)  Except as otherwise required by applicable law, each Company Employee
Benefit Plan may be amended, terminated, modified or otherwise revised, as provided in the
Company Employee Benefit Plan, on and after the Closing, without further liability to the
Company or any Subsidiary (excluding ordinary administrative expenses and routine claims for
benefits).

(xii) Each Company Employee Benefit Plan that is a “nonqualified deferred
compensation plan” within the meaning of Section 409A of the Code and associated Treasury
Department guidance, including IRS Notice 2005-1 and Proposed Treasury Regulations at 70
Fed. Reg. 57930 (October 4, 2005) has either (i) been operated in reasonable, good faith
compliance with Code Section 409A since January 1, 2005, or (ii) is not subject to the
requirements of Section 409A.

k) Taxes. Except as disclosed in Section 3.1(k) of the Disclosure Schedule:

(i) All United States Federal consolidated income tax returns of a Company
Affiliated Group, all Income Tax Returns, and all other material returns and reports in respect of
Taxes, in each case, required to be filed for any period ending on or before the Closing Date
(taking into account extensions thereof) by or with respect to the Company and each of its
Subsidiaries have been or will be timely filed;

(i)  All material amounts of Taxes due and owing by the Company, any
Subsidiary of the Company and any Company Affiliated Group have been or will be timely paid,
except for Taxes that are (A) being contested in good faith by appropriate proceedings as
disclosed on Section 3.1(k) of the Disclosure Schedule or (B) to the extent an amount of Taxes is
reflected or taken into account in the GAAP Financial Statements;

(ifi)  All such Tax returns and reports (as described in clause (i) above) are true,
correct and complete in all material respects; :

(iv)  No deficiencies for any material Taxes have been proposed, asserted or
assessed in writing against the Company or any of its Subsidiaries or any Company Affiliated
Group other than Taxes (A) reserved for or taken into account on the GAAP Financial
Statements, or (B) being contested in good faith by appropriate proceedings disclosed on
Section 3.1(k) of the Disclosure Schedule, and no requests for waivers of the time to assess any
such Taxes have been granted or are pending;

~(v)  No Federal, state, local or foreign audit or other administrative proceeding
or court proceeding exists, has been initiated or has been threatened in writing with regardto
Taxes or Tax returns of the Company and its Subsidiaries or any Company Affiliated Group
which will not be completed by the Closing Date;
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(vi)  No Liens (other than Permitted Liens) for Taxes exist with respect to any
of the assets or properties of the Company or any of its Subsidiaries or any Company Affiliated
Group, except for Liens for Taxes that are (A) not yet due and payable, (B) being contested in
good faith by appropriate proceedings disclosed on Section 3.1(k) of the Disclosure Schedule or
(C) reflected or taken into account in the GAAP Financial Statements;

(vii)  Neither the Company nor any Subsidiary of the Company has entered into
a closing agreement or similar agreement with any Taxing Authority relating to malerial Taxes
of the Company or any Subsidiary of the Company with respect to a taxable period for which the
statute of limitations is still open;

(viii) Neither the Company nor any Subsidiary of the Company has granted any
consent to extend any statute of limitations with respect to, or any extension of a period for the
assessment of, any Tax, in either case, that will be outstanding afier the Closing Date;

(ix)  Neither the Company nor any of the Company subsidiaries has constituted
either a "distributing corporation” or a "controlled corporation” (within the meaning of
Section 355(a)(1)(A) of the Code) in a distribution of stock qualifying for tax-free treatment
under Section 335 of the Code (A) in the two (2) years prior to the date of this Agreement or (B)
in a distribution which could otherwise constitute part of a "plan” or "series of related
transactions” (within the meaning of Section 355(e) of the Code) in con_;uncuon with the
transactions contemplated by this Agreement;

x) Neither the Company nor any Company Subsidiary is a party to any Tax
sharing or Tax allocation agreement other than any such agreement that relates to the Company
Affiliated Group. Since January 1, 1999, neither the Company nor any Company Subsidiary has
ever been a member of a group filing a consolidated federal income Tax return or a combined,
consolidated, unitary or other affiliated group Tax retum for state, local or non-U.S. Tax
purposes (other than any such group the common parent of which is the Company or a
Subsidiary of the Company), and neither the Company nor any Company Subsidiary has any
liability for the Taxes of any Person (except with respect to a group the common parent of which
is the Company or a Subsidiary of the Company) under Treasury Regulation Section 1.1502-6
(or any corresponding provision of state, local or non-U. S Tax law), or as a transferee or
successor, or by contract;

(xi)  Neither the Company nor any Subsidiary of the Company is a party to any
agreement, contract, arrangement or plan that will result, separately or in the aggregate, in the
payment of any "excess parachute payments" within the meaning of Section 280G of the Code as
a result of the sale and purchase of the Shares hereunder; and

(xii) Neither the Company nor any Subsidiary of the Company has net
operating losses or capital Joss carryforwards subject to limitation (A) under Section 382 or

Section 383 of the Code, or (B) as losses incurred by the Company or its Subsidiaries during Tax

years that are separate return years (as such term is defined in Section 1.1502-3 of the Treasury
regulations promulgated under the Code) with respect to the Company Affiliated Group (in each
case, other than limitations imposed as a result of the transactions contemplated by this
Agreement).
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Except to the extent of any specific references to the Code set forth in Section 3.1(j),
notwithstanding any other provision of this Agreement to the contrary, none of the Company or
any of its Subsidiaries or Seiler makes any representation or warranty with respect to any matter
relating to Taxes or any liabilities or obligations relating to Taxes except to the extent set forth in

this Section 3.1(k).

)] Compliance with Applicable Laws. Except as disclosed in Section 3.1(1)
of the Disclosure Schedule, each of the Company and its Subsidiaries has and maintains in full
force and effect all Federal, state, municipal, local and foreign governmental approvals,
authorizations, consents, franchises, licenses, permits and rights (collectively, "Permits™)

- necessary for it to own, lease or operate its properties and assets and to carry on its business as
now conducted, except for those failures of such Permits to be in full force and effect which have
not had and would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect. Except as disclosed in Section 3.1(1) of the Disclosure
Schedule, the Company and its Subsidiaries are, and since December 31, 2005 have been, in
compliance with all applicabie stafutes, laws, rules, regulations and orders of any Governmental
Entity and the terms of the Permits, except for such noncompliance which has not had and would
not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect, and no suspension or cancellation of any of the Permits is pending, or o the
Knowledge of Seller, threatened. Except as set forth in Section 3.1(1) of the Disclosure
Schedule, neither the Company nor any of its Subsidiaries has received written notice from any
Governmental Entity asserting material noncompliance with any law. Except as set forth in
Section 3.1(1) of the Disclosure Schedule, each of the Company and its Subsidiaries is in
compliance with its policies applicable to the collection, use and disclosure of personal or private
information of customers or consumers except for failures to be in compliance that have not had
and would not reasonably be expected to have, individually or in the aggregaie, a Company
Material Adverse Effect.

(m)  Litigation. Except as disclosed in Section 3.1(m) of the Disclosure
Schedule, there is no suit, action, proceeding or arbitration (excluding those relating to claims
arising under policies or contracts of insurance written by any Insurance Subsidiary) pending or,
to the Knowledge of Seller, threatened in writing against or affecting the Company or any of its
Subsidiaries that has had or would reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effect, nor are there any judgments, decrees, injunctions
or orders of any Governmental Entity or arbitrator outstanding against the Company or any of its
Subsidiaries having, or which have had or would reasonably be expected to have, individually or
in the aggregate, a Company Material Adverse Effect or that prohibits or restricts the Company
or its Subsidiaries from operating their respective businesses as currently operated. Except as
disclosed in Section 3.1(m) of the Disclosure Schedule, there is no suit, action, proceeding or
arbitration pending or, to the Knowledge of Seiler, threatened in writing against or affecting
Seller, the Company or any of the Company's Subsidiaries that (i} seeks to restrain or enjoin the
consummation of any of the transactions contemplated by this Agreement or (ii} wouid
" “reasonably bé expected to materially impair the ability of Seller to consummateany of the -
transactions contemplated by this Agreement. Except as disclosed in Section 3.1(m) of the
Disclosure Schedule, neither the Company nor any of its Subsidiaries has received written notice
of any investigation by any Governmental Entity regarding any accounting, internal control or
disclosure practices of the Company or any of its Subsidiaries.
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(n)  Reserves. Seller has delivered to Buyer true, correct and complete copies
of all actuarial reports prepared by third party consultants that are in the possession of Seller, the
Company or any of its Subsidiaries relating to the loss reserves of any of the Insurance
Subsidiaries as of any date on or after December 31, 2003. Notwithstanding any other provision
of this Agreement (including Sections 3.1(f),(g) and (h)) except as set forth in this Section 3.1(n),
Seller is not making any representations whatsoever, express or implied, in or pursuant to this
Agreement or otherwise concerning the reserves for losses, loss adjustment expenses or
uncollectible reinsurance of the Company, of any of the Insurance Subsidiaries, or of the
Company and the Insurance Subsidiaries taken as a whole, including (i) whether such reserves
are adequate or sufficient or (ii) whether such reserves were calculated, established or
determined in accordance with any actuarial, statutory or other standard, or concerning any
financial statement "line item" or asset, liability or equity amount which would be affected

thereby.

(o) Contracts. Section 3.1(0) of the Disclosure Schedule contains a complete
and correct list, as of the date hereof, of ali Contracts. The term "Contracts” means ail of the
following types of contracts and agreements that are material to the Company and its
Subsidiaries taken as a whole and to which the Company or any of its Subsidiaries is a party
(excluding any policy or contract of insurance or reinsurance written, assumed or ceded and
excluding agreements set forth in any other Section of the Disclosure Schedule) or by which any
of its assets are bound:

(i) contracts and agreements with any present or former officer, director,
trustee or employee of the Company or any Subsidiary of the Company (including employment
agreements and agreements evidencing Joans or advances to any such Person or any affiliate of
such Person), other than (x) contracts and agreements that by their terms may be terminated by
the Company or a Subsidiary of the Company with notice of not more than 60 days, (y) contracts
and agreements relating to severance or retention that provide less than three months severance
benefits or payments not in excess of $250,000 in any one case and (z) contracts and agreements
that provide for payments based solely on products sold and require no minimum payments;

(ii)  contracts and agreements containing any provision or covenant limiting
the ability of the Company or any Subsidiary of the Company to engage in any line of business,
the manner in which business is to be conducted, to compete with any Person or to do business
with any Person or in any location or geographic area;

(iii}  mortgages, indentures, loan or credit agreements, security agreements and
other agreements and instruments relating to the borrowing of money or exiension of credit to or
by the Company or any Subsidiary of the Company or the direct or indirect guarantee by the
Company or any Subsidiary of the Company of any obligation of any Person for borrowed
money or other financial obligation of any Person or any other liability of the Company or any
Subsidiary of the Company in respect of indebtedness for borrowed money or other financial

-- gbligations of any Person, in any case-in.excess 0£$250,000; . ol

(iv)  leases, subleases or licenses of real property used in the conduct of the
business of the Company or any Company Subsidiary and all other leases, subleases, licenses or
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rental or use contracts providing for annual rental payments in any case in excess of $250,000
(whether the Company or a Company Subsidiary is lessor, lessee, licensor or licensee);

(v) agency, broker, seiling, marketing or similar agreements involving
payments in 2005, or which, to the Knowledge of Seller, are reasonably likely fo involve
payments in 2006, in excess of $5,000,000;

(vi)  asset management agreements with Seller or an affiliate of Seller or with a
third Person under which Seller, such affiliate or such third Person manages assets of the
Company or any of its Subsidiaries;

(vii) confracts and agreements under which Persons other than Seller or
affiliates of Seller provide material information technology products or services to the Company
or a Subsidiary of the Company and under which the annual fees in respect thereof exceed

$250,000;

(viii) stock purchase agreements, asset purchase agreements and other
acquisition or divestiture agreements relating to the acquisition, lease or disposition of material
assets or properties used in conducting the business of the Company and its Subsidiaries or any
capital stock or other equity interest of the Company or any of its Subsidiaries, in each case that
was entered into after January 1, 2003 or under which the Company or any of its Subsidiaries has
any executory indemnification or other continuing obligations;

(ix)  any contract providing for the indemnification of any special purpose
vehicle or other financing entity, including off balance sheet entities;

() any contract providing for future payments that are conditioned on, or that
cause an event of default as a result of, a change of control of the Company or its Subsidiaries or

any similar event;

(xi)  any contract containing any restrictions on acquisitions of the equity of the
counterparties thereto;

(xii)  other contracts not listed above granting material exclusive distribution
rights; and

(xiii) any other contract or agreement entered into other than in the ordinary
course of business in each case involving aggregate payments reasonably expected to be in
excess of $2,000,000 after the date of this Agreement.

Each Contract is valid and legal and is binding on the Company and each of its Subsidiaries
party thereto and, to the Knowledge of Seller, each other party thereto and is in full force and
effect, except for any such failure to be valid, legal and binding or to be in full force and effect

~“that has not had-and would not reasoriably be-expected to-have; individually or in-the-aggregate, ~——-—-

a Company Material Adverse Effect. Except as set forth on Section 3.1(o) of the Disclosure
Schedule, the execution and delivery of this Agreement do not, and the consummation of the
transactions contemplated by this Agreement will not, require any consent under, giverise to a
right of termination under, or result in the creation of any material Lien on any property or asset
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of the Company or any of its Subsidiaries under, any Contract. Except as set forth on Section
3.1(0) of the Disclosure Schedule, there exists no breach or event of default on the part of the
Company or any Subsidiary of the Company with respect to any Contract, or to the Knowledge
of Seller by any other party thereto, and no condition exists or event has occurred that with the
giving of notice or passage of time or both would constitute a violation or default thereunder by
the Company or a Company Subsidiary, or to the Knowledge of Seller any other party thereto,
which has had or would have reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect.

(p)  Insurance Regulatory Matters. The Company has made available to Buyer
copies of all financial examination reports of siate insurance departments with respect to any
Insurance Subsidiary which have been comp!eted since Janvary 1, 2003. Except as set forth in
Section 3.1(p) of the Disclosure Schedule, since January 1, 2003, no violations material to the
financial condition of any Insurance Subsidiary have been asserted in writing by any Insurance
Regulator, other than any violation which has been cured or otherwise resolved to the
satisfaction of such Insurance Regulator or which is no longer being pursued by such Insurance
Regulator following a response by the relevant Insurance Subsidiary.

@ Technology and Inteflectual Property. (i) Except as disclosed inn Section
3.1(q) of the Disclosure Schedule and except as has not had and would not reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect, the
Company and its Subsidiaries own or possess, or have valid, enforceable rights or licenses to use,
the patents, trademarks, service marks, trade names, Internet domain names, copyrights
(including any registrations or applications to any of the foregoing), computer programs, trade
secrets, know-how and patentable inventions (each, "Intellectual Property™) that are used to carry -
on their businesses as now conducted free and clear of all Liens. Except as set forth in Section
3.1{(q) of the Disclosure Schedule, neither the Company nor any of its Subsidiaries has received
any written notice of any infringement of the rights of any third party with respect to any
Intellectual Property used to carry on their businesses as now conducted that, if such
infringement is determined to be unlawful, would, individually or in the aggregate, reasonably be
expected to have a Company Material Adverse Effect. Except as set forth in Section 3.1(q) of
the Disclosure Schedule, Seller has no Knowledge of any infringement of or challenges to the
material Intellectual Property owned by the Company or any of its Subsidiaries.

(iiy  Except as set forth in Section 3.1(q) of the Disclosure Schedule, no use by
the Company or any of its Subsidiaries (A) of any Intellectual Property used to carry on their
businesses as now conducted, to the Knowledge of Seller, infringes any Intellectual Property of
any third party, except to the extent that such infringement, if determined to be unlawful, would
not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect or (B) of any Intellectual Property owned by the Company or any of its
Subsidiaries requires any payment for the use of such Intellectual Property to any third party
(except for the payment of llcensmg or maintenance fees)

e . bk bt e L o i £ ST 4T S T -— PN e

(iii) Sectmn 3.1(q) of the Dlsclosure Schedule contams a true, corrcct and
complete list of material Intellectual Property owned by the Company or any of its Subsidiaries
that is the subject of an application or registration with a Governmental Entity or Internet domain
name registrar (including registration or application number and jurisdiction). Except as set forth
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in Section 3.1(g) of the Disclosure Schedule, no action must be taken within 180 days following
the Closing, which, if not taken would result in the loss or prejudice of any right with respect to
such applications or registrations. All such registered Intellectual Property is maintained in
compliance with all applicable formal legal requirements.

() Reinsurance. Section 3.1(r) of the Disclosure Schedule sets forth a
description of all third-party reinsurance arrangerments, including retrocessional agreements, to
which any of the Insurance Subsidiaries is a party as of the date hereof under which any such
Insurance Subsidiary has open claims as of the date hereof in excess of $1,000,000 in the
aggregate. Assuming no default by any party other than any of the Insurance Subsidiaries,
except as set forth on Section 3.1(r) of the Disclosure Schedule, all such arrangements, other than
those which have been voided or commuted, are in full force and effect. None of the Insurance
Subsidiaries nor, to the Knowledge of Seller, any other party thereto is in default in any material
respect as to any provision thereof.

(s) Real Property. Section 3.1(s) of the Disclosure Schedule sets forth a true,
correct and complete [ist of (i) all real property owned by the Company or any of its Subsidiaries
(together with all improvements or fixtures thereon'owned by Company or such Subsidiary, the
"Owned Real Property”} and (ii) all real property in which the Company or any of its
Subsidiaries has a leasehold interest (the "Leased Real Property™) that is material to the conduct
of the business of the Company or such Subsidiary. The Company or one of its Subsidiaries, as
the case may be, has good and marketable fee simple title to the Owned Real Property free and
clear of all Liens, other than Liens disclosed on Section 3.1(s) of the Disclosure Schedule or
(i) Liens for taxes and other governmental charges and assessments which are not vet due and
payable or which are being contested in good faith by appropriate proceedings reserves for which
are reflected in the GAAP Financial Statements, (ii) easements, rights of way, title imperfections
and restrictions, zoning ordinances and other similar encumbrances affecting the real property
which do not have a material and adverse effect on the present use of such real property, (iii)
statutory Liens in favor of lessors arising in connection with any property leased to the Company
or its Subsidiaries arising in the ordinary course of business for sums not yet due and payable,
(iv) Liens reflected or reserved against in the GAAP Financial Statements and (v) any other
L.iens which do not materially and adversely interfere with the current use of properties affected
thereby (collectively, "Permitted Liens"). Except as set forth in Section 3.1(s) of the Disclosure
Schedule, the Company or one of the Company's Subsidiaries, as the case may be, has a valid
and enforceable leaschold interest in the Leased Real Property free and clear of all Liens, other
than Permitted Liens.

t) Brokers. No broker, investment banker, financial advisor or other person,
other than Credit Suisse Securities (USA) LLC and Merrill Lynch, Pierce, Fenner & Smith
Incorporated, the fees and expenses of which will be paid by Seller, is entitled o any broker's,
finder's, financial advisor's or other similar fee or commission in connection with the transactions
contemplated by this Agreement based upon arrangements made by or on behalf of Seller or the
~COMPARY. ~ +- = e e e e C e

(u) Affiliate Transactions. Section 3.1{(u) of the Disclosure Schedule lists ali
agreements in effect as of the date hereof between, and all services provided by or to, the
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Company or any of its Subsidiaries on the one hand, and Seller or any of its affiliates (other than
the Company or any of its Subsidiaries) on the other.

(v)  Labor and Employment Matters. The Company and its Subsidiaries are in
compliance in all material respects with all laws respecting employment and employment
practices, terms and conditions of employment (including termination of employment), wages,
hours of work, occupational safety and health, and worker classification, and are not engaged in
any unfair labor practices. Neither the Company nor any of its Subsidiaries has received written
notice of the intent of any Governmental Entity responsible for the enforcement of labor or
employment laws to conduct an investigation with respect to or relating to employees and, to the
Knowledge of Seller, no such investigation is in progress. Since December 31, 2004, no material
strikes, work stoppages, slowdowns, lockouts, arbitrations or grievances, or other material labor
disputes have occurred or, to the Knowledge of Seller, have been threatened in writing, involving
the Company or any of its Subsidiaries. Neither the Company nor any of its Subsidiaries is a
party to any collective bargaining agreements, and there are not, to the Knowledge of Seller, any
union organizing activities concerning any employees of the Company or any of its Subsidiaries.

(w)  Internal Controls. Each of the Company and its Subsidiaries maintains a
system of internal accounting controls sufticient to comply in all material respects with all legal
and accounting requirements applicable to their respective businesses. There are no significant
deficiencies in any such internal accounting controls which would reasonably be expected to
adversely affect in any material respect the ability of the Company or its Subsidiaries to record,
process, summarize and report financial data. None of the Company, its Subsidiaries, Seller or its
affiliates has received nor does Seller have Knowledge of any material complaint, allegation,
assertion or claim, whether written or oral, regarding the accounting or auditing practices,
procedures, methodologies or methods, including any material complaint, allegation, assertion or
claim that the Company or its Subsidiaries has engaged in questionable accounting or auditing

practices. '

=) Sufficiency of Assets. Subject to discontinuing the services described in
Section 3.1(u) and obtaining the consents listed in Section 3.1(¢) of the Disclosure Schedule,
immediately after giving effect to the transactions contemplated by this Agreement the Company
and its Subsidiaries will own, possess, license, lease or have control of or the right to use all
tangible and intangible assets and contractual rights necessary to conduct their respective
businesses in all material respects as currently conducted and as the same are contemplated to be
conducted on the Closing Date.

() Environmental Matters. Except as set forth in Section 3.1(y) of the
‘Disclosure Schedule and to the Knowledge of Seller, each of the Company and its Subsidiaries
has operated its respective business and now operates its respective business in compliance with
all applicable environmental, health and safety laws, rules and regulations ("Environmental
Laws") and with all permits, approvals and licenses issued thereunder, except where any non-

compliance therewith has not had-and wouldnet be reasonably expected to have a-Company- - - o+ v ooons

Material Adverse Effect. This Section 3.1(y) contains the sole and exclusive representations and
warranties of Seller with respect to environmental matters, including any matters arising under
any Environmental Laws and in connection with any and all permits, approvals and licenses
issued thereunder.
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(z) Portfolio Investments. All investments included in the investment
portfolios of each of the Insurance Subsidiaries as of the date of this Agreement comply with all
laws applicable to the Insurance Subsidiaries, except for such failures to comply as have not had
and would not reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Fffect. None of the material investments included in the investment portfolios
of the Insurance Subsidiaries is in material default in the payment of principal or interest or
dividends.

(aa) Investment Company. None of the Company or its Subsidiaries is, or is
required to be registered, licensed or qualified as, an investment adviser or a broker-dealer or as a
commodity trading advisor, a commodity pool operator or a futures commission merchant or any
or all of the foregoing. None of the Company or its Subsidiaries is an investment company
within the meaning of the Investment Company Act of 1940, as amended.

(bb)  Agents. Section 3.1(bb) of the Disclosure Schedule sets forth the names
of all insurance agents that accounted for five percent or more of the gross written premiums of
the Company and the Company's Subsidiaries, taken as a whole, during the 12 month period
prior to the date hereof ("Agents™) and except as set forth in Section 3.1(bb) of the Disclosure
Schedule, none of Seller, the Company or any Subsidiary of the Company has received any
notice or has any reason to believe that any such insurance agent has or will terminate or has or
will substantially reduce its business relationship with the Company or any Subsidiary of the
Company.

{cc) Insurance. Section 3.1{cc) of the Disclosure Schedule sets forth a true,
complete and correct list of all insurance policies maintained by the Company and its
Subsidiaries insuring their respective properties and assets. Except as disclosed in Section
3.1{cc) of the Disclosure Schedule, such insurance policies are in full force and effect as of the
date hereof.

Section 3.2  Representations and Warranties of Buyer, Buyer represents and
warrants to Seller as follows:

(a) Organization, Standing and Corporate Power. Buyer is a corporation duly
organized, validly existing and in good standing under the laws of the jurisdiction in which it is
organized and has the requisite corporate power and authority to carry on its business as now
being conducted. Buyer is duly qualified to do business and is in good standing in each
jurisdiction in which the nature of its business or the ownership or leasing of its properties makes
such qualification necessary, other than in such jurisdictions where the failure to be so qualified
as would not reasonably be expected to have, individually or in the aggregate, a material adverse
effect on the ability of Buyer to consummate any of the transactions contemplated by this
Agreement.

e (B) . Authority. Buyer has the requisite corporate power and authority to enter
into this Agreement and to consummate the fransactions contemplated by this Agreement. The
execution and delivery of this Agreement by Buyer and the consummation by Buyer of the
transactions contemplated by this Agreement have been duly authorized by all necessary
corporate action on the part of Buyer. No action by the stockholders of Buyer is necessary to
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authorize the execution and delivery by Buyer of this Agreement and the consummation by
Buyer of the transactions contemplated hereby. This Agreement has been duly executed and
delivered by Buyer and, assuming this Agreement constitutes the valid, legal and binding
agreement of Seller, constitutes a valid, legal and binding obligation of Buyer, enforceable
against Buyer in accordance with its terms except that (i) such enforcement may be subject to
applicable bankruptcy, insolvency or other similar laws, now or hereafter in effect, affecting
creditors’ rights generally and (ii) the remedy of specific performance and injunctive and other
forms of equitable relief may be subject to equitable defenses and to the discretion of the court
before which any proceeding therefor may be brought.

(c) Noncontravention: Consents. The execution and delivery of this
Agreement do not, and except as disclosed in Section 3.2(c) of the Disclosure Schedule, the
consummation of the transactions contemplated by this Agreement will not, (i) conflict with, be
prohibited by, or require any approval that has not already been obtained under, any of the
provisions of the certificate of incorporation or the by-laws of Buyer or the comparable
organizational documents of any of its Subsidiaries, (ii) subject to the matters referred to in the
next sentence, conflict with, result in a breach of or default (with or without notice or lapse of
time, or both) under, be prohibited by, require approval or consent under, give rise to a right of
termination under, or result in the creation of any Lien on any property or asset of Buyer or any
of its Subsidiaries under, any agreement, permit, franchise, license or instrument to which Buyer
or any of its Subsidiaries is a party or (iii} subject to the matters referred to in the next sentence,
contravene, be prohibited by, or require approval or consent under, any statute, law, rule,
regulation, order, judgment, injunction or award applicable to Buyer or any of its Subsidiaries,
which, in the case of clauses (ii) and (iii) above, would materially impair the ability of Buyer to
consummate any of the transactions contemplated hereby. No consent, approval or authorization
of, or declaration or filing with, or notice to, any Governmental Entity is required by or with
respect to Buyer or any of its Subsidiaries in connection with the execution and delivery of this
Agreement by Buyer or the consummation by Buyer of any of the transactions contemplated
hereby, except for (i) the filing of premerger notification and report forms under the HSR Act,
(ii) the approvals, filings and notices required under the insurance laws of the jurisdictions set
forth in Section 3.2(c) of the Disclosure Schedule, (iii) such other consents, approvals,
authorizations, declarations, filings or notices as are set forth in Section 3.2(c) of the Disclosure
Schedule and (iv) such other consents, approvals, authorizations, declarations, filings or notices
that are not required to be set forth pursuant to clauses (i) and (iii} the failure to obtain or make
which, in the aggregate, would not materially impair the ability of Buyer to consummaie any of
the transactions contemplated hereby.

(d)  Purchase Not for Distribution. The Shares to be acquired under the terms
of this Agreement will be acguired by Buyer for its own account and not with a view to
distribution. Buyer will not resell, transfer, assign or distribute the Shares, except in compliance
with the registration requirements of the Securities Act of 1933, as amended, or pursuant to an
available exemption therefrom.

(e) Solvency. Assuming the representations and warranties of Seller in this
Agreement are true, correct and complete as of the Closing Date, and that each of the
representations and warranties in this Section 3.2(e) would be true, correct and complete
immediately before giving effect to the transactions contemplated by this Agreement, then
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immediately after giving effect to the transactions contemplated by this Agreement (including
the payment of the Purchase Price and any financings to be undertaken in connection therewith),
(i) none of the Company or any of its Subsidiaries will have incurred debts beyond its ability to
pay such debts as they mature or become dus, (ii) the then present fair saleable value of the
assets of the Company and each of its Subsidiaries will not exceed the amount that will be
required to pay its probable liabilities (including the probable amount of all contingent liabilities)
and its debts as they become absolute and matured, (iii) the assets of the Company and each of
its Subsidiaries, in each case at a fair valuation, will exceed its respective debts (including the
probable amount of all contingent liabilities} and (iv) neither the Company nor any of its
Subsidiaries will have unreasonably small capital to carry on its business as presenily conducted
or as proposed to be conducted. No transfer of property is being made and no obligation is being
incurred in connection with the transactions contemplated by this Agreement at the direction or
otherwise on behalf of Buyer with the intent to hinder, delay or defraud any present or future
creditors of the Company or any of its Subsidiaries.

83} Litigation. There is no suit, action, proceeding or arbifration pending or,
to the Knowledge of Buyer, threatened in writing against or affecting Buyer or any affiliate of
Buyer that (i) seeks to restrain or enjoin the consummation of any of the transactions
contemplated by this Agreement or (ii) would reasonably be expected to materially impair the
ability of Buyer to consummate any of the transactions contemplated by this Agreement. Neither
Buyer nor any of its affiliates nor, to the Knowledge of Buyer, any officer, director or employee
of Buyer or any of its affiliates has been permanently or temporarily enjoined or barred by any
order, judgment or decree of any Governmental Entity from engaging in or continuing any
conduct or practice in connection with the business conducted by the Company or any of its
Subsidiaries that would reasonably be expected to have a material adverse effect on the ability of
Buyer to consummate any of the transactions contemplated by this Agreement.

(g)  Approvals and Permits. Buyer has no reason to believe that it and its

affiliates will not be able to obtain as promptly as practicable all necessary approvals,
authorizations and consents of Governmental Entities required to be obtained to consummate the

transactions contemplated by this Agreement.

(h) Brokers. No broker, mvestment banker, financial advisor or other person
is entitled to any broker's, finder's, financial advisor's or other similar fee or commission in
connection with the transactions contemplated by this Agreement based upon arrangements
made by or on behalf of Buyer or any affiliate.

(i) Financing. Buyer Parent has, and on the Closing Date Buyer will have,
sufficient funds available to purchase the Shares and pay the Debt Payment Amount on the ferms
and conditions contemplated by this Agreement, to consummate the other transactions
contemplated by this Agreement and to pay all associated costs and expenses required to be paid
by Buyer.

(]) Iﬁde@dent 'Invés"tigation. Buj}er acknowlédge-g thaf-: (i} in méking its T

decision to enter into this Agreement, it has relied solely upon independent investigations made
by it or its representatives and advisors, and, except as set forth herein, not on any information or
representations furnished by or on behalf of Seller or the Company; (ii) Buyer has conducted
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extensive due diligence of the Company and its Subsidiaries, including a review of the
documents contained in a data room prepared by or on behalf of Seller; (iii) Seller has made
available to Buyer all documents, books and records pertaining to the Company and its
Subsidiaries that Buyer and its representatives and advisors have requested; (iv) Buyer and such
representatives and advisors have been given the opportunity to ask questions of, and fo receive
answers from, management of Seller and the Company with respect to the Company and its
Subsidiaries; and (v) all such questions have been answered to the complete satisfaction of
Buyer.

ARTICLE IV
COVENANTS

Section4.1  Conduct of Business of the Company. Except as expressly
contemplated or permitted by this Agreement or as required by applicable law, from the date of
this Agreement to the Closing Date, Seller shall cause the Company and its Subsidiaries to carry
on their respective businesses only in the ordinary course of business and, to the extent consistent
therewith, to preserve and maintain the Permits and to use commercially reasonable efforts to
maintain their rights, assets and franchises and to preserve intact their current business
organizations and their material relationships with agents, brokers, insureds and others having
business dealings with them. Seller shalf, and shall cause the Company to, use its commercially
reasonable efforts to maintain the Insurance Subsidiaries’ financial-strength rating currently
assigned to the Insurance Subsidiaries by A.M. Best Company, Inc.; provided that in connection
therewith Seller shall not be required to increase the paid-in-capital of the Insurance Subsidiaries
(unless the Purchase Price is increased by an amount equal to such paid-in-capital), enter into
any guaranty, keep-well or other similar arrangement or incur any material expenditure or devote
material time and resources, other than making employees of the Company reasonably available
during normal business hours in connection with maintaining such rating. Without limiting the
generality of the foregoing, from the date of this Agreement to the Closing Date, except as
expressly contemplated by this Agreement or as set forth in Section 4.1 of the Disclosure
Schedule, Seller shall not permit the Company or any of its Subsidiaries to, without the prior
consent of Buyer, which consent shall not be unreasonably withheld:

(i) (A) declare, set aside or pay any dividends on, or make any other
distributions (whether in cash, stock or property) in respect of, any of the Company's or the
Company's Subsidiaries outstanding capital stock (other than dividends payable solely to the
Company or a Company Subsidiary) (it being understood that nothing contained in this
subclause (A) shall limit the ability of the Company to make scheduled payments of principal,
payments of accrued and unpaid interest and payments of current interest under the Term Loan
Agreement or the Revolving Loan Agreement), (B) adjust, recapitalize, split, combine or
reclassify any of its capital stock or issue or authorize the issuance of any other securities in
respect of, in lieu of or in substitution for, shares of its outstanding capital stock or (C) purchase,

‘redeem or otherwise acquire, any shares of capital stock of the Company or any-of its.— -~ «rocimim e

Subsidiaries or any securities convertible into or exchangeable for, or any rights, warrants or
options to acquire, any such shares;
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(if)  authorize, issue, sell, dispose of, grant, pledge or otherwise encumber any
shares of its capital stock, any other voting securities or any securities convertible into or
exchangeable for, or any rights, warrants or options to acquire, any such shares, voting securities
or convertible or exchangeable securities or any stock based performance units;

(itiy  sell, lease, license or otherwise dispose of (including by way of
reinsurance) any of its material assets (other than investments), except for the sale of obsolete
assets and the disposition of investments in the ordinary course of business; and in the case of
investments consistent with the Company's and its Subsidiaries' investment policies and
procedures;

(iv)  amend its certificate of incorporation, by-laws or other comparable
organizational documents;

v) acquire, or agree o acquire, in a single transaction or a series of related
transactions any interest in any corporation, partnership, joint venture, association or other
business organization or division thereof (other than as part of the investment portfolio of the
Company or any Company Subsidiary in the ordinary course of business and consistent with the
Company's and its Subsidiaries' investment policies and procedures as in effect from time to
time), or a material amount of property or assets of any Person or enter into a plan of
consolidation, merger, share exchange, reorganization or complete or partial liquidation;

(vi)  (A) incur or assume any material indebtedness for borrowed money or
guarantee or otherwise become responsible for any such indebtedness of another person,
(B) make any loans, advances or capital contributions to, or investments in, any other Person,
other than to the Company or to any direct or indirect Subsidiary of the Company and loans,
guarantees and advances to agents and employees in the ordinary course of business and other
than as to such matters related to the investment portfolio of the Company or any Company
Subsidiary in the ordinary course of business and consistent with the Company's and its
Subsidiaries' investment policies and procedures or (C) create or assume any other liability or
obligation material to the Company or any Company Subsidiary, other than in the ordinary
course of business, or grant or create a Lien on any of its assets;

(vil) change or make any Tax election, file any amended Tax return, enter into
any closing agreement, take any positions on a Tax return filed after the date hereof and prior to
the Closing Date that the value of the Company and its Subsidiaries is different from the
Purchase Price or settie or compromise any material tax liability or consent to any extension or
waiver of the limitation period applicable to any material Tax claim or assessment, unless any
such action {x) is taken in the ordinary course of business of the Company or its Subsidiaries, (y)
is required by applicable law, or (z) would not have a material adverse effect on Buyer, the
Company or the Company's Subsidiaries after the Closing Date;

_(viii) make any material change in accounting methods, principles or practices

used by the Company or any of its Subsidiaries (including reserve methods practices or policies
as in effect at December 31, 2005), except insofar as may be required by law, by any Insurance
Regulator or by a change in applicable accounting principles;
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(ix)  make any material change in its underwriting or claims handling, methods,
principles or practices;

x) enter into, amend, modify or terminate any material contract other than in
the ordinary course of business, provided, however, that no amendment or modification of the
terms of the Term Loan Agreement, the Revolving Loan Agreement or other available lines of
credit that is materially adverse to the Company or any of its Subsidiaries shall be made;

(xi)  settle any material claim, action or proceeding or waive any material rights
or material claims in respect of the business of the Company or its Subsidiaries;

(xii) enter into or terminate any exclusive distribution agreement with respect
to the Business;

(xiii) forfeit, abandon, modify in a manner adverse to any Insurance Subsidiary,
waive or terminate any material Permit;

(xiv) make or dispose of any material investments, other than in the ordinary
course of business and pursuant to the investment policies, methods, principles and practices of
the Company and its Subsidiaries as in effect from time to time, or make any material change in
its investment, policies, methods, principles or practices other than any such material change
resulting from or implemented in connection with the AXA Acquisition;

(xv) make any capital expenditures in excess of $1,500,000 individually or
$10,000,000 in the aggregate;

(xvi) (A)pay or commit to pay any retention, transaction bonus, severance or
termination pay to any current or former director, officer, employee or consultant of the
Company or any of its Subsidiaries except to the extent provided for under the terms of an
existing Company Employee Benefit Plan or disclosed in Section 3.1(j} of the Disclosure
Schedule, (B) enter into any employment, deferred compensation, consulting, severance or
similar agreement (or any amendment to any such existing agreement) with any current or
former director, officer, employee or consultant of the Company or any of its Subsidiaries,

(C) increase or commit to increase in any material respect any compensation or employee
benefits payable to any current or former director, officer, employee or consultant of the
Company or any of its Subsidiaries, inciuding wages, salaries, fees, compensation, pension,
severance, termination pay, fringe benefits or other benefits or payments (except for increases in
salary or wages in the ordinary course of business or as required by an existing Company
Employee Benefit Plan as in effect on the date hereof or applicable law), (D) adopt or make any
commitment to adopt any additional employee benefit plan or other arrangement that would be a
Company Employee Benefit Plan if it were in existence on the date of this Agreement, (E) make
any contribution to any Company Employee Benefit Plan, other than regularly scheduled

. contributions or contributions required by the terms of such Company Employee Benefit Planor

by applicable law, (F) amend or extend (or make any commitments to amend or extend or
terminate) any Company Employee Benefit Plan, except for amendments required by applicable
law;

(xvii) terminate any executive officer, except for cause;

-27 -
NYB656789.9




(xviii) terminate, elect not to renew, cause a lapse of or amend in any material
respect any reinsurance treaty or agreement in force as of the date hereof to which the Company
or any Subsidiary of the Company is a ceding party; or

(xix) enter into a contract to do, or to authorize, or commit to take any of the
foregoing actions.

Nothing contained in this Agreement shall give to Buyer, directly or indirectly, the right to
conirol or direct the operation of the business of the Company or its Subsidiaries prior to the
Closing. Nothing contained in this Agreement shall limit the ability of Seller and its affiliates,
prior to the Closing, to exercise, consistent with the terms and conditions of this Agreement,
complete control and supervision of the operations of the business of the Company and its
Subsidiaries. '

Section 4.2 Access to Information; Confidentiality.

(a) Seller shall cause the Company and its Subsidiaries to afford to Buyer and
to the officers, employees and other representatives of Buyer reasonable access upon reasonable
notice during normal business hours during the period prior to the Closing Date to all of its
properties, books, contracts, commitments and records and, during such period, Seller shall cause
the Company and its Subsidiaries to furnish to Buyer such information concerning its business,
properties, financial condition, operations and personnel as Buyer may from time to time
reasonably request, other than any such properties, books, contracts, commitments, records and
information that (i} are subject to an attorney-client or other legal privilege which would be
impaired by such disclosure or (ii) are subject to an obligation of confidentiality, provided that
Seller, the Company and its Subsidiaries shall have used commercially reasonable efforts fo
obtain the consent of the applicable third party to such inspection or disclosure. All requests for
access or information pursuant to this Section 4.2(a) shall be directed to the Person or persons
identified in Section 4.2(a) of the Disclosure Schedule or such other Person or persons as Seller
shall designate after the date hereof in writing. Without limiting the terms thereof, the
Confidentiality Agreement shall govern the obligations of Buyer and its Representatives (as
defined in the Confidentiality Agreement) with respect to all information of any type furnished
or made available to them pursuant to this Section 4.2(a).

(b) From and after the Closing, Seller shall not, and shall cause each of its
controlled affiliates and such affiliates' officers, directors, employees and professional advisers
not to, disclose to any other Person any Business Confidential Information; provided that Seller
and such affiliates may disclose Business Confidential Information (i) to the extent required by
law, in any report, statement, testimony or other submission to any Governmental Entity or (ii) in
order to comply with any law, or in response to any summons, subpoena or other legal process or
formal or informal investigative demand issued to Seller or its affiliates in the course of any
litigation, investigation or administrative proceeding; provided, further, that, if Seller or any of

its-controlled affiliates becomes legally-compelled by deposition, interrogatory, request for .

documents, subpoena, civil investigative demand or similar judicial or administrative process to
disciose any such Business Confidential information, Seller shall provide Buyer with prompt
prior writien notice of such requirement, and, to the extent reasonably practicable, cooperate with
Buyer to obtain a protective order or similar remedy to cause such Business Confidential
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Information not to be disclosed, including interposing all available objections thereto. In the
event that such protective order or other similar remedy is not obtained, such Seller and its
controlled affiliates shall furnish only that portion of Business Confidential Information that has
been legally compelled. For purposes of this Section 4.2(b), "Business Confidential
Information" means all non-public information disclosed prior to the Closing by the Company to
Seller that is related to the business of the Company and its Subsidiaries, provided that the term
Business Confidential Information shall not include any information independently developed by
Seller without violating any obligation nnder this Agreement so long as such information was not
obtained from a third party that Seller knew or should have known was subject to a contractual,
legal, fiduciary or other obligation of confidentiality with respect to such information.

Section 4.3  Commercially Reasonable Efforts. Upon the terms and subject to
the conditions and other agreements set forth in this Agreement, each of the parties agrees to use
its commercially reasonable efforts to take, or cause to be taken, ali actions, and to do, or cause
to be done, and to assist and cooperate with the other parties in doing, all things necessary,
proper or advisable to consummate and make effective, in the most expeditious manner
practicable, the transactions contemplated by this Agreement.

Section 4.4  Consents. Approvals and Filings.

(a) Seller and Buyer shall each use their commercially reasonable efforts, and
shall cooperate fully with each other (i) to comply as promptly as practicable with all
governmental requirements applicable to the transactions contemplated by this Agreement and
(ii) to obtain as promptly as practicable all necessary permits, orders or other consents, approvals
or authorizations of Governmental Entities and consents or waivers of all third parties necessary
in connection with the consummation of the transactions contemplated by this Agreement. in
connection therewith, Seller and Buyer shall make and cause their respective affiliates to make
all legally required filings as promptly as practicable in order to facilitate prompt consummation
of the transactions contemplated by this Agreement, and shall provide and shall cause their
respective affiliates to provide such information and communications to Governmental Entities
as such Governmental Entities may request. Subject to any restrictions under law, each of the
parties shall provide to the other party copies of all applications or other communications to
Governmental Entities in connection with this Agreement in advance of the filing or submission
thereof. To the extent that the rights of the Company or any of its Subsidiaries under any license
or other contract (including services agreements, sofiware licenses and hardware leases) may not
be transferred or made available to Buyer without obtaining the consent of a third party, Buyer
shall be responsible for the costs (including any license or other fees and expenses) associated
with obtaining the consents from such third party to obtain such rights or replacement of such
rights.

15)] Without limiting the generality of the foregoing, within 15 Business Days
after the date hereof, each of Seller, the Company and the Company’s Subsidiaries, on the one

—- ~===hand;-and Buyer, on the other hand, shall file with-all-applicable Insurance Regulaters-requests--- - .-

for approval of the transactions contemplated by this Agreement, which requests shall include all
required exhibits. A reasonable time prior to furnishing any written materials to any Insurance
Regulator in connection with the transactions contemplated by this Agreement, Buyer or Seller,
as the case may be, shall furnish the other with a copy thereof and a reasonable opportunity to
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provide comments thereon. Buyer or Seller, as the case may be, shall give to the other prompt
written notice if it (including the Company and its Subsidiaries, in the case of Seller) receives
any notice or other communication from any Insurance Regulator in connection with the
transactions contemplated by this Agreement, and, in the case of any such notice or
communication which is in writing, shall promptly furnish the other a copy thereof. If any
Insurance Regulator requires that a hearing be held in connection with any such approval, Buyer
or Seller, as the case may be, shall use its commercially reasonable efforts to arrange for such
hearing to be held promptly afier it receives notice that such hearing is required. Buyer or Seller,
as the case may be, shall give to the other reasonable prior written notice of the time and place
when any meetings or other conferences may be held by it with any Insurance Regulator in
connection with the transactions contemplated by this Agreement, and shall permit it to have a
representative or representatives attend or otherwise participate in any such meeting or
eonference.

Section 4.5  Access to Books and Records. Following the Closing Date, Buyer
shall afford, and shall cause its Subsidiaries to afford, to Selfer and any affiliates of Seller, and
their respective counsel and accountants, during normal business hours, reasonable access
(subject to applicable law, any applicable legal privilege and any contractual limitations on
Buyer) to inspect, audit and take copies of the books and records of the Company and its
Subsidiaries with respect to the period prior to the Closing Date to the extent that such access
may be reasonably required by Seller or any affiliate of Seller for any lawful business purpose,
including the investigation, litigation and final disposition of any claims which may have been or
may be made against Seller or such affiliate in connection with the business of the Company and
its Subsidiaries. Buyer shall not, and shall cause its affiliates not to, dispose of, alter or destroy
any such books and records until the later of (i) seven vears after the Closing Date and (it) 30
days after giving notice to Seller to permit it, at its expense, to examine, duplicate or repossess
such books and records (subject to applicable law, any applicable legal privilege and any
contractual limitations on Buyer). Also following the Closing Date, Buyer shall cooperate, and
shall cause its Subsidiaries to cooperate, with Seller and any affiliates of Seller and their
respective counsel and accountants in the exercise of any and all rights held by the Subsidiaries
of Buyer to inspect, audit and take copies of the books and records of third parties, where such
access may be reasonably required by Seller or any affiliate of Seller for any lawful business
purpose, including the investigation, litigation and final disposition of any claims which may
have been or may be made against Seller or such affiliate by such third parties in connection with
business in which the Company and its Subsidiaries may have been involved. Notwithstanding
the foregoing, this Section 4.5 shall not apply to the Tax returns and other materials covered by
Section 9.7.

Section 4.6  Public Announcements. Buyer and Seller, and their respective
affiliates, shall consult with each other before issuing, and provide each other the opportunity to
review and comment upon, any press release or other public statement with respect to the
fransactions contemplated by this Agreement and shalil not issue any such press release or make
—anysuch public statement without-the-advance approvatof the other party following-such -~ —— — e
consultation (such approval not to be unreasonably withheld or delayed), except as may be
required by applicable law, court process or by the requirements of any securities exchange.
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Section 4.7  Intercompany Accounts. Section 4.7 of the Disclosure Schedule
sets forth a {ist of all intercompany accounts between the Company or any Subsidiary of the
Company, on one hand, and Seller or any affiliate thereof (other than the Company or any
Subsidiary of the Company) on the other hand. At or immediately prior to the Closing, all such
intercompany accounts set forth in Section 4.7 of the Disclosure Schedule under the caption
“Intercompany Accounts to be Settled” shall be settled by payment in full or otherwise as -
specifically set forth in Section 4.7 of the Disclosure Schedule.

Section 4.8  Use of Names.

(a)  Prior to or at the Closing, the Company and its Subsidiaries shall transfer
any and all right, title or interest, including all associated goodwill, which any of them may have
in or to the names, trademarks and service marks set forth on Section 4.8(a) of the Disclosure
Schedule or any name, trademark, service mark, acronym or logo based on or incorporating any
of such names, trademarks or service marks (collectively, the "Seller Trademarks") or any
Internet domain name containing all or a portion of a Seller Trademark to Seller or to such
Person as Seller may direct. Prior to or at the Closing, Seller or an affiliate of Seller shall enter
into a rovalty-free license (the "Trademark License") with the Company permitting the Company
and the Subsidiaries to use the Seller Trademarks solely in the property and casualty insurance
and reinsurance business in the United States for the applicable period set forth in Section 4.8(b).

(b) )] On or prior to the Closing Date, Seller shall cause the Company
and its Subsidiaries which are not Insurance Subsidiaries (the "Non-Insurance Subsidiaries”) to
amend their respective certificates of incorporation to change their corporaie names to names
selected by Buyer that do not include any Seller Trademark or any confusingly similar name.
Following the Closing, Buyer shall cause the Company and each of the Non-Insurance
Subsidiaries to take all actions as shall be necessary to cease all use of the Seller Trademarks,
including changing all trademark or service mark use of Seller Trademarks to marks that do not
include any Seller Trademark or any confusingly similar mark. The term of the Trademark
License for the Company and the Non-Insurance Subsidiaries shall be 90 days from the Closing
Date or for such longer period as Seller and Buyer shall agree.

(i)  Within 45 days following the date hereof, Buyer shall select a new name
for each Trademark Insurance Subsidiary (as defined below) that does not include a Seller
Trademark or any confusingly similar name. Promptly following the Closing, Buyer shall cause
each of the Trademark Insurance Subsidiaries to take ail such actions (including making filings
and obtaining approvals) as shall be necessary (x) to change its name to such new name and
(v) to cease all use of the Seller Trademarks, including changing all frademark or service mark
use of Seller Trademarks to marks that do not include any Seller Trademark or any confusingly
similar mark. The term of the Trademark License with respect to each Trademark Insurance
Subsidiary shall be 180 days from the Closing Date. The term of the Trademark License with
respect to each Insurance Subsidiary which is not a Trademark Insurance Subsidiary shall be 90

—--days-from-the Closing Date-er{forsuch-longerperiod-as may be.required to.enable-the. Company... - i)

and its Subsidiaries to comply with applicable law. "Trademark Insurance Subsidiary” means
each Insurance Subsidiary of the Company that currently has a corporate name that includes a
Seller Trademark.
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(c) Notwithstanding any other provision of this Section 4.8, Buyer shall use
its commercially reasonable efforts to cause the Company and its Subsidiaries to cease using any
Seller Trademark as soon as practicable following the Closing. In any event, upon the expiration
of the term of the Trademark License as to any licensee, such licensee shall cease all use of the
Seller Trademarks. Any new corporate name, trademark or service mark selected by Buyer
pursuant to Section 4.8(b) shall comply with all applicable laws and regulations.

Section 4.9  Further Assurances. Seller and Buyer agree, and Seller, prior to
the Closing, and Buyer, after the Closing, agree to cause the Company and ¢ach Subsidiary of
the Company, to execute and deliver such other documents, certificates, agreements and other
writings and to take such other actions as may be reasonably necessary or desirable in order to
consummate or implement expeditiously the transactions contemplated by this Agreement.

Section 4.10  Officers and Directors. Seller shall use its reasonable efforts to
deliver to Buyer the resignations of all members of the board of directors of the Company from
their positions as directors of the Company immediately prior to the Closing, such resignations to
become effective upon the Closing. From and after the Closing, for a period of six years Buyer
shall indemnify and hold harmless each person who is or at any time prior to the date hereof or
who becomes prior to the Closing an officer or director of the Company or any of its Subsidiaries
in respect of all acts or omissions occurring at or prior to the Closing to the same exient provided
under the organizational documents of the Company or such Subsidiary in effect as of the date
hereof, provided that such indemnification shall be subject to any limitation imposed from time
to time under applicable law. Such officers and directors are intended third party beneficiaries of
this Section 4.10 and may specifically enforce its terms.

Section 4.11  Services Agreements.

(@) Upon Buyer’s request, prior to or at the Closing, Seller and Buyer shall
negotiate in good faith to execute and deliver, or cause their applicable affiliates to execute and
deliver, a Transition Services Agreement in substance and form reasonably acceptable to Seller
and Buyer pursuant to which Selfer or its affiliates shall canse services in connection with the
operation of the businesses of the Company and its Subsidiaries to be provided to the Company
and its Subsidiaries for a transitional period from and afer the Closing.

(b)  Upon Seller’s request, prior to or at the Closing, Seller and Buyer shall
negotiate in good faith to execute and deliver, or cause their applicable affiliates to execute and
deliver, one or more agreements in substance and form reasonably acceptable to Seller and
Buyer pursuant to which Buyer shall cause the Company and its Subsidiaries to provide services
in connection with the divestiture of former affiliates of Seller to Seller and its affiliates or on
behalf of Seller and its affiliates for a period from and after the Closing.

Section 4.12  Certain Dispositions. Prior to the Closing, Seller shall, and shall

...cause the Company. to, divest the Company of its interest in the Winterthur Funds, including
obtaining any necessary consents or approvals from any Governmental Entity or third party in
connection therewith.
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Section 4.13  Notice of Proceedings. Buyer shall promptly notify Seller, and
Seller shall promptly notify Buyer, in writing, upon {a) becoming aware of any order or decree or
any complaint praying for an order or decree restraining or enjoining the execution of this
Agreement or the consummation of the transactions contemplated by this Agreement, or (b)
receiving any notice from any Governmental Entity of its intention to (i) institute a suit or
proceeding to restrain or enjoin the execution of this Agreement or the consummation of the
transactions contemplated by this Agreement or (ii) nullify or render ineffective this Agreement
or such transactions if consummated.

Section 4.14 Non-Competition.

(a)  During the 24 month period following the Closing Date, except as
permitted by this Section 4.14 and subject to applicable law, Seller shall not, and shall cause its
Subsidiaries not to, directly or indirectly, in the United States engage in any business that
competes with the property and casualty insurance business of the Company or its Subsidiaries
as conducted in the United States on and as of the Closing Date (“Restricted Business™). This
Section 4.14 shall cease to be applicable to any Person at such time as it is no longer a Subsidiary
of Seller.

(b)  Notwithstanding the provisions of Section 4.14(a) and without agrecing or
acknowledging (implicitly or explicitly) that the following activities would be subject to the
provisions of Section 4.14(a), nothing in this Agreement shall prohibit, preclude or restrict Seller
or any of its Subsidiaries from engaging in any manner in any (i) Existing Business Activity, (ii)
Financial Services Business, (iif} De Minimis Business or (iv) business activity that would
otherwise violate this Section 4.14 if such business is acquired from any person (an "After-
Acqguired Business") or is carried on by any Person that is acquired by or combined with Seller
or any of its Subsidiaries, or otherwise becomes a Subsidiary of Seller after the date hereof (an
"After-Acquired Company"); provided, however, that, with respect to clause (iv) above, as soon
as reasonably practicable after the purchase or other acquisition of the After-Acquired Business
or After-Acquired Company, but in no e¢vent afier the expiration of this Section 4.14, Seller or
such Subsidiary shall (A) use commercially reasonable efforts to dispose of the After-Acquired
Business or the relevant portion of the After Acquired Company's business or capital stock or (B)
cause the business of the After-Acquired Company to comply with this Section 4.14.

(c) As used herein, the following terms have the meanings set forth below:

"De Minimis Business" means (a) any minority investment by Seller or any of its
affiliates in any Person (i) where the amount invested was less than $100,000,000, or (ii) in
which Seller or such affiliate does not have the right to designate a majority, or such higher
amount constituting a controlling number, of the members of the board of directors (or similar
governing body) of such Person or (iii) in which Seller or such affiliate owns less than 20% of
the outstanding voting securities, or (b) any investment in any Person by any affiliate of Seller

. that is-engaged in.the asset. management business, the private equity busingss or the Financial .. .

Services Business, in each of the cases of the preceding clanses (a) and (b), other than any joint
venture or other arrangement to engage, directly or indirectly, in the property and casualty
insurance business in the United States with any Person that is principally engaged in the
property and casualty insurance business in the United States.
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"Existing Business Activities” means any business conducted by AXA and its
affiliates (including Seller but not including the Company and its Subsidiaries) on and as of the
date hereof. '

"Financial Services Business" means the offering, sale, distribution or provision,
directly or through any distribution system or channel, of any life insurance, annuity or financial
products, reinsurance (other than reinsurance arrangements entered into fo circumvent the intent
of this Section 4.14), financial services, asset management services, back-office billing,
processing, collection and administrative services or products or products or services related or
ancillary to any of the foregoing.

Section 4.15 Non-Solicit. During the 24 month period following the Closing
Date, Seller shall not, and shall cause its Subsidiaries not to, directly or indirectly, solicit for
employment any Employee, or solicit any Agent to cease doing business, or reduce the amount
of business done, with Buyer, the Company or its Subsidiaries; provided, however, that nothing
in this Agreement shall prohibit Seller or any of its Subsidiaries from offering employment to or
employing persons {i) who respond to a general solicitation or advertisement that is not
specifically directed only to Employees (and nothing shall prohibit the making of such
solicitation or advertisement), (ii) who are referred to Seller or any of its Subsidiaries by search
firms, employment agencies or other similar entities, so long as such entities have not been
specifically instructed by Seller or any of its Subsidiaries to solicit such Employees or (iii} wha
have not been employed by Buyer or any of its affiliates for a period of six consecutive months.

Section 4.16 Parent Guarantee.

(a) Guarantee. Buyer Parent hereby absolutely, unconditionally and
irrevocably guarantees (the “Guarantee™), as principal and not as a surety, to Seller (i} the prompt
and complete payment in full as and when due and payable by Buyer (and its successors and
permitted assigns) of any and all amounts payable by Buyer pursuant to the terms of this
Agreement (such payment obligations, the “Guaranteed Payments™), and (ii) the prompt and
complete performance in full by Buyer (and its successors and assigns) of its other obligations
under the terms of this Agreement (the “Guaranteed Obligations™). The Guaranteed Payments
and Guaranteed Obligations are sometimes referred to herein collectively as the “Obligations.”

If for any reason Buyer shall fail or be unable promptly and fully to pay any Guaranteed
Payment as and when the same shall be due and payable hereunder or to perform any Guaranteed
Obligation, Buyer Parent shall forthwith pay or cause to be paid such Guaranteed Payment to
Seller or shall forthwith perform or cause to be performed such Guaranteed Obligation, as the
case may be, and Seller shall not be obligated to pursue remedies against Buyer as a condition to
enforcement of the Guarantee. Buyer Parent represents and warrants to Seller that it has the full
corporate power and authority to provide the Guarantee, to perform its obligations with respect
thereto and to execute this Agreement for the purposes thereof. The provision of the Guarantee,
the performance of Buyer Parent’s obligations with respect thereto and the execution and

~delivery of this Agreement-for-purpeses-of this-Section-4.16 have been-duly and validly.cooroo v e
authorized and approved by all requisite corporate action of Buyer Parent and no other acts or
proceedings on its part are necessary with respect thereto.
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(b} Guarantee Absolute. Buyer Parent hereby guarantees that the Guaranteed
Payments will be paid and the Guaranteed Obligations will be performed strictly in accordance
with the terms of this Agreement. The obligations of Buyer Parent under the Guarantee
constitute a present and continuing guarantee of payment and performance, and not of
collectibility. Subject to Section 4.16(g), the liability of Buyer Parent under this Section 4.16
shall be absolute, unconditional, present, continuing and irrevocable until all of the Obligations
have been indefeasibly paid in full or performed, as applicable, irrespective of:

i any assignment or other transfer of this Agreement or any of the rights
hereunder of Buyer hereunder;

(ii) any amendment, waiver, renewal or extension of, or release or consent
under, this Agreement, in each case other than in respect of this Section 4.16;

(iii) | any acceptance by Seller of partial payment or performance from Buyer;

(iv)  any bankrupicy, insolvency, reorganization, arrangement, composition,
adjustment, dissolution, liquidation or other like proceeding relating to Buyer, or any action
taken with respect to this Agreement by any trustee or receiver, or by any court, in any such
proceedings; or

v) any absence of any notice to, or knowledge of, Buyer Parent, of the
existence or occurrence of any of the matters set forth in the foregoing subsections (i) through

(iv).

Subject to Section 4.16(g), the obligations of Buyer Parent hereunder shall not be subject to any
reduction, limitation, impairment or termination for any reason, including any claims of waiver,
release, surrender, alteration or compromise, and shall not be subject to any defense or setoff,
counterclaim, recoupment or termination whatsoever by reason of the invalidity, illegality or
unenforceability of the Obligations or otherwise, provided that nothing contained in this Section
4.16 shall limit the ability of Buyer or Buyer Parent to bring any action or ¢laim under this
Agreement.

() Continuing Guarantee. The Guarantee is a continuing Guarantee and shall
(i) remain in fuil force and effect until the complete performance of all of the Guaranteed
Obligations and the indefeasible payment in full of all of the Guaranteed Payments, (ii) be
binding upon Buyer Parent, its successors and permitted assigns and (iii) inure to the benefit of
and be enforceable by Seller and its successors, transferees and permitted assigns; provided,
however, that the obligations of Buyer Parent in this Section 4.16 may not be assigned,
transferred or delegated without the prior written consent of Seller. Any attempted assignment
or transfer in violation of this Section 4.16(c) shall be void.

(d)  Waiver. Buyer Parent hereby wajves promptness dlhgence all setoffs,

e e

presentments protests and nofice of acceptance and any other notice relating t6 any of the
Obligations or this Section 4.186.

() Subrogation Waiver. Buyer Parent agrees that it shall not have any rights
(direct or indirect) of subrogation, contribution, reimbursement, indemnification, or other rights
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of payment or recovery from Buyer for any payments made by Buyer Parent hereunder until all
Obligations have been fully and indefeasibly paid and performed, and Buyer Parent hereby
irrevocably waives and releases, absolutely and unconditionally, any such righis of subrogation,
contribution, reimbursement, indemnification and other rights of payment or recovery it may
now have or hereafter acquire against Buyer until all Obligations have been fully and
indefeasibly paid and performed.

¢)) Reinstatement. The obligations of Buyer Parent under this Section 4.16
shall continue to be effective or shall be reinstated, as the case may be, if at any time any
payment of any of the Guaranteed Payments is rescinded or must otherwise be returned to Buyer
or any other entity, or any of the Guaranteed Obligations is rescinded or annulled, upon the
insolvency, bankruptcy, arrangement, adjustment, composition, liquidation or reorganization of
Buyer, as though such payment had not been made or performance had not occurred, as
applicable.

3] Certain Defenses. Seller agrees that notwithstanding anything contained
herein to the contrary, except as provided in the last sentence of this Section 4.16(g), Buyer
Parent shall not be obligated to pay or perform any Obligation hereunder to the extent that Buyer
is not required to pay or perform such Obligation as a result of any right or offset, counterclaiimn
or other defense available to Buyer with respect to such Obligation in accordance with the
provisions of the this Agreement (collectively, a “Purchaser Defense™). In furtherance thereof,
Buyer Parent shall be entitled to assert any Purchaser Defense to the same extent that any such
Purchaser Defense could be asserted by Buyer in any action brought by Seller to enforce the
Obligations against Buyer. Notwithstanding the foregoing provisions of this Section 4.16(g), in
no event shall any stay or discharge or other impairment of or limitation on the Obligations as
the result of any bankruptcy, insolvency, reorganization, arrangement, composition, adjustment,
dissolution, liquidation or other like proceeding relating to Buyer or any action taken with
respect to this Agreement by any trustee or receiver, or by any court, in any such proceeding,
give rise to any defense to payment or performance by Buyer Parent hereunder.

Section 4.17  Contact with Agents. From and afier the date hereof, subject to
any limitations imposed by law or contract, Seller shall and shall cause the Company and each of
its Subsidiaries to make reasonably available during normal business hours and upon reasonable
notice their respective employees to assist Buyer in preserving the business of the Company and
its Subsidiaries including permitting Buyer to participate in meetings and conference calls among
Seller, the Company, the Company’s Subsidiaries and the insurance agents doing business with
them, to send communications (the content of which shall be subject to Seller’s prior review and
approval) to such insurance agents, and to encourage such insurance agents to otherwise
maintain their business relationships with the Company and its Subsidiaries following Closing.

Section 4.18 Liquidation of Investments. If and to the extent Buyer so requests
in writing no later than three Business Days after the date hereof, Seller shall, on or before

--January-31,-2007,cause the Company-and each of its Subsidiaries to.lignidate any.investmentof .. ... ..

the Company or any such Subsidiary (other than any investment listed on Section 4.18 of the

Disclosure Schedule) not held in cash or liquid investment grade fixed interest rate debt with

maturities of one year or less and invest the proceeds thereof in cash or such fixed interest debt,
provided that Buyer shall be responsible and shall indemnify Seller for any costs and expenses
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and for any Losses in respect of Taxes arising out of or resulting from such liquidation if the
Closing shall not occur, :

Section 4.19 Guaranties: Specified Matters.

(a) Guaranties. From and after the Closing, Buyer shali cause the Company
promptly to perform and comply in all respects with all of its obligations under the guaranties
listed on Section 4.19(a) of the Disclosure Schedule.

{b) Specified Matters. From and after the Closing, and subject to and without
limiting any of the provisions set forth in Section 8.2, Buyer shall (i) diligently defend in good
faith any claim, demand, action or proceeding arising out of the matters identified on Section
4.19(b) of the Disclosure Schedule (the "Specified Matters") that could reasonably be expected
to result in Losses that are indemnifiable by Seller hereunder, (ii} take all reasonable stepsto
prevent any Specified Matter from resulting in a Third Party Claim (as defined herein) and
mitigate any such Losses upon and after becoming aware of any facts, matters, failures or
circumstances that could reasonably be expected to result in such Losses, and (iii) not, and shall
not permit the Company or any of its Subsidiaries to, admit any liability with respect to, or seitle,
compromise or discharge any such claim, demand, action or proceeding without Seller's prior
written consent (which shall not be unreasonably withheld or delayed) if such admission,
settlement, compromise or discharge could reasonably be expected to result in Losses that are
indemnifiable by Seller hereunder. Except to the extent prohibited by applicable law or
confidentiality obligation or to the extent the attorney-client or another applicable legal privilege
would be impaired (Buyer having first used commercially reasonable efforts to obtain the
consent of any applicable third party to any disclosure or provision of notice or right to
participate contemplated by the following clauses (x), () and (z)), Buyer shall provide Seller (x)
promptly upon receipt, with a copy of all written communications received by Buyer, the
Company or any of the Company's Subsidiaries in connection with the Specified Matters, (v)
with a reasonable opportunity to review and comment in advance on any written
communications to be delivered by Buyer, the Company or any of the Company's Subsidiaries in
connection with the Specified Matters, and (z) with advance notice of, and the right to participate
in, all meetings and conference calls involving the Buyer, the Company or any of its
Subsidiaries, on the one hand, and the party or parties that have made or brought or make or
bring any such claim, demand, action or proceeding, on the other hiand. Buyer shall keep Seller
apprised of the status of the Specified Matters and shall promptly advise Seller of any changes in
such status. Buyer and Seller acknowledge and agree that they have a common interest in
defending against any claims, demands, actions or proceedings arising out of the Specified -
Matters. For the avoidance of doubt, at such time as Buyer shall notify Seller of any Third Party
Claim in respect of a Specified Matter, the procedures set forth in Section 8.2 shall apply to such
Third Party Claim.

ARTICLE V

B i e I R e L et R s g s e e e T e eee, s Eel e

EMPLOYEE MATTERS

Section 5.1  Severance Benefits. For a period of 12 months following the
Closing Date, Buyer shall provide, or cause the Company or a Subsidiary to provide, severance
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benefits for Employees of the Company or its Subsidiaries whose empioyment is terminated
during such period which are at least equal to the severance benefits described in the severance
plan set forth on Section 5.1 of the Disclosure Schedule.

Section 5.2  Certain Contracts. Following the Closing Date, Buyer shall honor,
or shall cause the Company or a Subsidiary to honor, all individual employment and severance
agreements in effect for Employees (or former employees) of the Company or its Subsidiaries as
of the date hereof, all as disclosed on Section 5.2 of the Disclosure Schedule.

Section 5.3 Credit for Service. On and after the Closing Date, Buyer shall
provide, or cause to be provided, to each Transferred Employee under each Employee Benefit
Plan maintained by the Company or a Company Subsidiary and each other Employee Benefit
Plan maintained or contributed to by Buyer or any affiliate in which Transferred Employees are
eligible to participate (collectively, the "Buyer Employee Benefit Plans™) credit for purposes of
eligibility to participate, vesting and benefit accruals (other than benefit accrual under any
defined benefit pension plan) for full and partial years of service with Seller or its affiliates
(including the Company or any Subsidiary thereof) performed at any time prior to the Closing
Date to the extent such service was credited under the analogous predecessor plan, except where
such crediting results in the duplication of benefits.

Section 5.4  Employee Benefit Plans. For a period of 12 months following the
Closing Date (a) the benefits and coverages provided to Transferred Employees by the Company,
Buyer or their respective Subsidiaries or other affiliates shall be no less favorable in the
aggregate than those provided to such Transferred Employees immediately prior to the Closing
Date, and (b) base annval compensation paid to each Transferred Employee on and afier the
Clesing Date shall not be less than the base annual compensation paid to such Transferred
Employee on the date immediately preceding the Closing Date.

Section 5.5  Preexisting Conditions, Exclusions and Waiting Periods;
Deductibles. The Company, Buyer and their respective Subsidiaries and other affiliates shall
(a) waive all limitations as to preexisting conditions, exclusions and waiting periods with respect
to participation and coverage requirements applicable to Employees under any Buyer Employee
Benefit Plans that are "employee welfare benefit plans" (within the meaning of Section 3(1) of
ERISA) which replace any of the Company Employee Benefit Plans that are employee welfare
benefit plans in which such Employees participate, other than limitations or waiting periods that
are already in effect with respect to such Employees and that have not been satisfied as of the
Closing Date and (b} provide each Employee with credit for any co-payments and deductibles
paid by such Employee for the plan year in which the Closing Date occurs for purposes of
satisfying any applicable deductible or out-of-pocket requirements under any employee welfare
benefit plans in which Employees are eligibie to participate for the plan year in which the
Closing Date occurs, to the extent credited under such Company Employee Benefit Plans.

e -Section 5.6 . COBRA. Buyer shall be, or shall cause the Company to be,
respon51b]e and liable for providing the appropriate COBRA notices and coverages to
Transferred Employees who experience a COBRA "qualifying event” on or after the Closing.
Notwithstanding any provision of this Agreement to the contrary, Buyer shali be, or shall cause
the Company to be, responsible and liable for providing, or continuing to provide, health care
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continuation coverage as required under COBRA with respect to any individual who experienced
a COBRA "qualifying event" before the Closing under any Company Employee Benefit Plan
subject to COBRA.

Section 5.7  Leaves of Absence. Each employee of the Company or any
Subsidiary of the Company on an approved leave of absence on the Closing Date shall be
governed by the leave of absence policies of the Company or such Subsidiary as in effect at such
time until the end of such leave of absence, whether or not such leave of absence is required by
law or is a voluntary employer-provided leave of absence.

Section 5.8  Retention Bonuses. Seller shall be solely responsible for and shall
pay when due any and all retention bonuses or other similar payments (including those in respect
of the retention of employees, transaction success, and change of control, but excluding
severance or any amounts payable in the ordinary course of business) payable as a direct result
of, and contingent upon, the transactions contemplated hereby that are payable to current or
former directors, officers or employees of the Company and the Subsidiaries of the Company.
Buyer and Seller agree that to the extent Seller makes any payments directly to a recipient
pursuant to this Section 5.8, such payment, net of any credit or payment made to Seller relating
to the assumed Tax benefit deemed realized by the Company or jts Subsidiaries as determined
pursuant to this Section 5.8, shall be deemed to have been contributed by Seller as a capital
contribution to the Company and then paid by the Company or a Subsidiary of the Company to
the recipient for all purposes hereunder, including Tax purposes. Notwithstanding anything in
this Section 5.8 to the contrary, to account for the Tax benefits the Company or its Subsidiaries
will receive relating to payments made by Seller or an affiliate pursuant to this Section 5.8, (i) to
the extent Seller or an affiliate makes a payment directly to the Company or its Subsidiaries (or
other affiliates) pursuant to this Section 5.8, Seller's payment obligation under this Section 5.8
shall be limited to 65% of the amount payable to any such current or former director, officer or
employee and (ii) to the extent Seller or an affiliate makes a payment directly to such current or
former director, officer or employee pursuant to this Section 5.8, the Company shall, within 10
days of receipt of written notice of such payment, pay to Seller an amount equal to 35% of the
amount paid to such current or former director, officer or employee.

Section 5.9  No Third Party Beneficiary Rights. Nothing contained in this
Agreement shall confer upon any employee of the Company or any Company Subsidiary any
right with respect to continued employment by Seller, the Company, its Subsidiaries or Buyer.
No provision of this Agreement shall create any third-party rights in any such employee, or any
beneficiary or dependent thereof, with respect to the compensation, terms and conditions of
employment and benefits that may be provided to such employee by Buyer, the Company or any
Subsidiary of the Company or under any benefit plan that Buyer, the Company or any Sub51d1ary
of the Company may maintain.

ARTICLE VI

CONDITIONS PRECEDENT

Section 6.1  Conditions to Each Party's Obligations. The respective obligations
of each party to effect the purchase and sale of the Shares and the other actions to be taken at the
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Closing are subject to the satisfaction or waiver on or prior to the Closing Date of the following
conditions:

(a) Governmental Consents. All filings required to be made prior to the
Closing Date with, and all consents, approvals, permits and authorizations required to be
obtained prior thereto from, Governmental Entities, including those set forth in Sections 3.1(¢)
and 3.2(c) of the Disclosure Schedule, in connection with the consummation of the transactions -
contemplated hereby by Seller and Buyer shall have been made or obtained which consents,
approvals, permits and authorizations shall not contain any conditions, restrictions, undertakings
or limitations that would have a Company Material Adverse Effect.

(b)  HSR Act. The waiting period (and any extension thereof) applicable to
the transactions contemplated hereby under the HSR Act shall have been terminated or shall

have otherwise expired.

(c) No Injunctions or Restraints. No temporary restraining order, preliminary
or permanent injunction or other order issued by any court of competent jurisdiction and no
statute, law, rule or regulation of any Governmental Entity preventing the consummation of the
purchase and sale of the Shares or any of the other transactions contemplated hereby shall be in
effect; provided, however, that the party invoking this condition shall have used all reasonable
efforts to have any such order or injunction vacated, and no Governmental Entity shall have
instituted any proceeding that is pending seeking any such order, preliminary or permanent
injunction or other order to prohibit consummation of the purchase and sale of the Shares or any
of the other transactions contemplated hereby.

Section 6.2  Conditions to Obligations of Buyer. The obligations of Buyer to
effect the purchase and sale of the Shares and the other actions to be taken at the Closing are
further subject to the safisfaction or waiver by Buyer on or prior to the Closing Date of the
following conditions:

(a) Representations and Warranties. The representations and warranties of
Seller in this Agreement shall be true and correct (without regard to any qualifications or
references to Company Material Adverse Effect, "material”, or any other materiality
qualifications or references contained in any specific representation or warranty), in each case as
of the date of this Agreement and as of the Closing Date as though made on and as of the Closing
Date, except (i) to the extent any such representation and warranty speaks as of an earlier date, in
which event such representation and warranty shall be true and correct as of such date, and
(ii) for those failures of the representations or warranties to be so true and correct that have not
had and would not reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect. Buyer shall have received a certificate signed on behalf of Seller by an
executive officer of Seller to the effect set forth in this paragraph.

.. (b). __Performance of Obligations of Seller. Seller shall have performedinall

material respects all obligations required to be performed by it under this Agreement on or prior "
to the Closing Date, and Buyer shall have received a certificate signed on behalf of Seller by an
executive officer of Seller to such effect.
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(c) Dispositions. The dispositions contemnplated by Section 4.12 shall have
been completed.

(d)  FIRPTA Certificate. Buyer shall have received certification from the
Company, dated no more than 30 days before the Closing Date and signed by a responsible
officer of the Company and/or it Subsidiaries, that the Company is not and has not been, during
the five years preceding the date of such certification, a United States real property holding
company, as defined in Section 897(c)(2) of the Code.

Section 6.3  Conditions to Obligations of Seller. The obligations of Seller to
effect the purchase and sale of the Shares and the other actions to be taken at the Closing are
further subject to the satisfaction or waiver by Seller on or prior to the Closing Date of the
following conditions:

(a) Representations and Warranties. The representations and warranties of
Buyer set forth in this Agreement shall be true and correct (without regard to any qualifications
or references to "material adverse effect”, "material", or any other materiality qualifications or
references contained in any specific representation or warranty), in each case as of the date of
this Agreement and as of the Closing Date as though made on and as of the Closing Date, except
(i) to the extent any such representation and warranty speaks as of an earlier date, in which event
such representation and warranty shall be true and correct as of such date, and (ii) for those
failures of the representations or warranties to be so true and correct that have not had and would
not reasonably be expected to have, individually or in the aggregate, a material adverse effect on
the ability of Buyer to consuminate any of the transactions contemplated by this Agreement.
Seller shall have received a certificate signed on behalf of Buyer by an executive officer of
Buyer to the effect set forth in this paragraph.

(b) Performance of Obligations of Buyer. Buyer shall have performed in all
material respects all obligations required to be performed by it under this Agreement on or prior
to the Closing Date, and Seller shall have received a certificate signed on behalf of Buyer by an
executive officer of Buyer to such effect.

ARTICLE VI

SURVIVAL OF REPRESENTATIONS AND WARRANTIES

Section 7.1  Survival of Representations and Warranties. All representations
and warranties contained in this Agreement shall survive the Closing solely for purposes of
Sections 8.1(a) and 8.1(b) and shall terminate and expire at the close of business on the later of
nine months after the Closing Date or March 31, 2008; provided that (i) the representations and
warranties contained in subclauses (i) through (xi) of Section 3.1(k) shall not survive the
Closing, (ji) the representations and warranties contained in subclause (xit) of Section 3.1(k)

—shall survive until the date that is 60 days after the expiration of the applicable statute of
limitations, and (iii) the representations and warranties contained in the first five sentences of
Section 3.1(b) and the first four sentences of Section 3.1(c) shall survive indefinitely. All
covenants and agreements contained in this Agreement, to the extent that the foregoing are to
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have effect or be performed after the Closing, shall survive the Closing in accordance with their
ferms.

ARTICLE VI
INDEMNIFICATION
Section 8.1  Obligation to Indemnify.

(a) Subject to the expiration of the representations and warranties of Seller as
provided in Article VII and the limitations set forth in this Article VIII, Selier agrees to
indemnify and hold harmless Buyer from and against all Losses to the extent arising from or
related to (i) any breach of the representations and watranties of Seller contained in this
Agreement (other than those in Section 3.1(k)) (aniy such breach to be determined without regard
to any Company Material Adverse Effect or "materiality” qualifications contained in any such
representation and warranty, except for such qualifications contained in the representations and
warranties set forth in Sections 3.1(f), (g), (h), (i) and (v)), (ii) subject to Buyer's performance of
its obligations under Section 4.19, the Excluded Liabilities or (iii) any breach of any of the
covenants and agreements of Seller contained in this Agreement which survive the Closing;
provided, however, that Seller shall not have any liability under clauses (i) or (ii) above or under
Sections 9.1(a) and (e) unless the aggregate of all Losses for which Seller would, but for this
proviso, be liable, together with the aggregate of all Tax Losses for which Seller would, but for
this proviso, be liable, exceeds on a cumulative basis an amount equal to $43,000,000 (the
"Indemnification Basket™), and then only to the extent of any such excess; provided, further,
however, that Seller shall not have any liability under clauses (i) or (ii) above or under Sections
9.1(a) and (e) for any individual items where the Loss or Tax Loss, as applicable, relating thereto
is less than $50,000 and such items shall not be aggregated for purposes of the first proviso to
this Section 8.1(a). As used herein, "Tax Losses" means all amounts, Taxes and Tax Contest
Expenses for which Seller would be obligated to indemnify Buyer under Article IX, if Seller's
obligations thereunder were not limited by the first two provisos to the preceding sentence. In
any event, the maximum amount for which Seller shall be liable under Sections 8.1(a)(i),
8.1(a)(ii), 9.1(a) and 9.1(e) shall not exceed $171,000,000 (the "Indemnification Cap™); provided,
however, that the Indemnification Basket and Indemnification Cap shall not apply to losses in
respect of breaches of the representation and warranties contained in Section 3.1(b) and Section
3.1(c) as described in the provisions of Section 7.1.

(b) Subject to the expiration of the representations and warranties of Buyer as
provided in Article VII and the limitations set forth in Section 8.2, Buyer agrees to indemnify
and hold harmless Seller from and against all Losses to the extent arising from or related to (i)
any breach of the representations and warranties of Buyer or Buyer Parent contained in this
Agreement, (ii) the Excluded Liabilities, to the extent Seller has no obligation under this
Agreement to indemnify Buyer therefor, or (iii) any breach of any of the covenants and

Section 8.2  Indemnification Procedures.
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" teftinate whedi the applicable representation or warrarity términates pursvani to Article VI,

@ In order for a party (the “Indemnified Party") to be entitled to any
indemnification provided for under this Agreement in respect of, arising out of or involving a
claim or demand made by, or an action, proceeding or investigation instituted by, any Person not
a party to this Agreement (a "Third Party Claim™), such Indemnified Party must notify the other
party (the "Indemnifying Party") in writing, and in reasonable detail, of the Third Party Claim
promptly, and in any event within 15 calendar days, after such Indemnified Party learns of the
Third Party Claim; provided, however, that any delay or failure to give such notification shall not
affect the indemnification provided hereunder unless the Indemnifying Party shall have been
actually prejudiced as a result of such failure (except that the Indemnifying Party shall not be
liable for any expenses incurred during the period in which the Indemnified Party failed to give
such notice). Thereafter, the Indemnified Party shall deliver to the Indemnifying Party, within
five calendar days after the Indemnified Party's receipt thereof, copies of all notices and
documents (including court papers) received by the Indemnified Party relating to the Third Party

Claim.

3)] If a Third Party Claim is made against an Indemnified Party, the
Indemnifying Party will be entitled to participate in the defense thereof and, if it so chooses, to
assume the defense thereof with counsel selected by the Indemnifying Party. Should the
Indemnifying Party so elect to assume the defense of a Third Party Claim, the Indemnifying
Party will not as long as it conducts such defense be liable to the Indemnified Party for legal
expenses subsequently incurred by the Indemnified Party in connection with the defense thereof.
If the Indemnifying Party assumes such defense, the Indemnified Party shall have the right to
participate in the defense thereof and to employ counsel, at its own expense, separate from the
counsel employed by the Indemnifying Party, it being understood that the Indemnifying Party
shall control such defense. The Indemnifying Party shall be liable for the fees and expenses of
counsel employed by the Indemnified Party for any period during which the Indemnifying Party
has not assumed the defense thereof (other than during any period in which the Indemnified
Party shall have not yet given notice of the Third Party Claim as provided above). Ifthe
Indemnifying Party chooses to defend or prosecute any Third Party Claim, all of the parties
hereto shall cooperate in the defense or prosecution thereof. Such cooperation shall include the
retention and (upon the Indemnifying Party's request) the provision to the Indemnifying Party of
records and information which are relevant to such Third Party Claim, and making employees
available on a mutually convenient basis to provide additional information and explanation of
any material provided hereunder. Whether or not the Indemnifying Party shall have assumed the
defense of a Third Party Claim, neither the Indemnifying Party nor the Indemnified Party, as the
case may be, shall admit any liability with respect to, or settle, compromise or discharge, such
Third Party Claim without the other party's prior written consent, which consent shall not be
unreasonably withheld or delayed, except that consent may be withheld with respect to any
injunctive or other non-monetary relief affecting the Indemnified Party.

(c) The indemnities provided in this Agreement shall survive the Closing;
provided, however, that the indemnities provided under Sections 8.1(a)(i) and 8.1(b)(i) shall

except as to any item as to which the Person to be indemnified shall have, before the expiration
of the applicable period, previously made a claim by delivering a notice (stating in reasonable
detail the basis of such claim) to the Indemnifying Party. After the Closing, the indemnities
provided in Sections 8.1(a) and 8.1(b) shall be the sole and exclusive remedy at law or in equity
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for any breach of representation, warranty, covepant or agreement (other than those covenants
and agreements which survive the Closing, including those in Article IX) or other claim arising
out of this Agreement or the transactions contemplated hereby except for claims based on fraud.

(d)  AnIndemnified Party shall not be entitled to indemnification for any
Losses for which indemnification is provided under this Agreement to the extent that such
Indemnified Party has failed first to use commercially reasonable efforts to recover such Losses
by exhausting any available remedies against insurers or other third parties. The amount of any
Losses for which indemnification is provided under this Agreement shall be (i) net of any
amounts recovered by the Indemmified Party from insurers or other third parties with respect to
such Losses, (ii) net of any amounts reserved, accrued or expensed with reasonable specificity on
the balance sheet included in the Interim GAAP Statements with respect to the facts,
circumstances or matters giving rise to such Losses, (iii} increased to take account of any Tax
cost incurred (grossed up for such increase) by the Indemnified Party arising from the receipt of
indemnity payments hereunder, provided that such Tax cost shall be computed taking into
account the receipt of any such indemnity payments, and (iv) reduced to take account of any Tax
benefii realized by the Indemnified Party arising from the incurrence or payment of any such
{ osses, provided that such Tax benefit shall calculated in accordance with the principles set forth

in Section 9.3.

(e) Notwithstanding anything contained herein to the contrary, (i) no
Indemnifying Party shall be liable for lost profits or any punitive, exemplary, consequential or
similar damages, except for lost profits or punitive, exemplary, consequential or similar damages
actually paid to a third party in a Third Party Claim by an Indemnified Party, and (ii) no
establishment or increase of or other adverse development in liabilities (or impairment of assets)
for or in respect of losses or loss adjustment expenses under any policies or contracts of
insurance written or assumed (or to be written or assumed) by an Insurance Subsidiary shall be
the basis for any claim by Buyer or any of its affiliates that any representation or warranty in this
Agreement has been breached.

¥ The Indemnified Party shall take, and shall cause its affiliates to take, all
commercially reasonable steps to mitigate any Losses upon and after becoming aware of any
facts, matters, failures or circumstances that would reasonably be expected to result in any
Losses that are indemnifiable hereunder. In the event the Indemnified Party shall fail to take
such commercially reasonable steps, then notwithstanding anything in this Agreement to the
contrary, the Indemnifying Party shall not be required to indemnify the Indemnified Party for
that portion of Losses that would reasonably have been expected to have been avoided if the
Indemnified Party had taken such steps.

(g) Inthe event of payment by or on behalf of any Indemnifying Party to any
Indemnified Party (including pursuant to this Article VIII) in connection with any claim or
demand by any Person other than the parties hereto or their respective affiliates, such

. Indemnifying Party-shall be subrogated.to and-shall stand in the place of such Indemnified Party. - oo

as to any events or circumstances in respect of which such Indemnified Party may have any
right, defense or claim relating to such claim or demand against any claimant or plaintiff
asserting such claim or demand. Such Indemnified Party shall cooperate with such Indemnifying
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Party in a reasonable manner, and at the cost of such Indemnifying Party, in presenting any
subrogated right, defense or claim.

Section 8.3  Tax Indemnification. Notwithstanding anything to the contrary in
this Agreement, the rights and obligations of the parties with respect to indemnification for any
and all Tax matters shall be governed by Article IX hereof and, with respect to the Losses in
respect of Taxes described in Section 4.18, Section 4.18 and Article IX, and shall not be subject
to this Article VIII, except for the limits on indemnification for Tax Losses set forth in Section
8.1(a).

ARTICLE IX
TAX MATTERS

Section 9.1  Indemnity.

(&) Seller agrees to indemnify and hold harmless Buyer, the Company and
cach Subsidiary against the following Taxes and Lost NOL Benefits (except for and to the extent
of any Transfer Taxes and Disclosed Taxes) and, except as otherwise provided in Section 9.5,
against any reasonable external out-of-pocket costs or expenses (including reasonable atiorneys
fees and expenses) incurred in contesting such Taxes ("Tax Contest Expenses™): (i) Taxes
imposed on the Company, any Subsidiary or any Company Affiliated Group with respect to
Taxable periods of such Person ending on or before December 31, 2006; (ii) with respect to
Taxable periods beginning before December 31, 2006 and ending after December 31, 2006,
Taxes imposed on the Company, any Subsidiary or any Company Affiliated Group which are
allocable, pursuant to Section 9.1(c), to the portion of such period ending on December 31, 2006;
(iii) subject to Section 9.2, any penalties imposed on the Company and its Subsidiaries by a
Taxing Authority with respect to any Tax Returns filed by the Company or its Subsidiaries
between the period commencing on January 1, 2007 and the Closing Date; (iv) the amount of
Lost NOL Benefit for which Seller is required to indemnify Buyer pursuant to Section 9.1(¢),
and (v) Taxes of Seller or an affiliate of Seller (other than the Company or any Subsidiary)
imposed on the Company or any Subsidiary by reason of Treasury Regulation Section 1.1502-6
(or any comparable provision under state, local or foreign law); provided, however, that all
payments made pursuant to this Article IX shall be subject to the indemnification limitations,
including the Indemnification Basket and the Indemnification Cap, described in Section 8.1(a).

() Buyer agrees to indemnify and hold harmless Seller for all Taxes and
associated expenses not allocated to Seller pursuant to Section 9.1(a) above.

() In the case of Taxes (other than Transfer Taxes and Disclosed Taxes) that
are payable with respect to a Taxable period that begins before December 31, 2006 and ends
after December 31, 2006, the portion of any such Tax that is allocable to the portion of the period

..ending on December 31, 2006 shall Be: . ... .o

(i) in the case of Taxes that are either (A) based upon or related to income or
receipts (other than premiums), or (B) imposed in connection with any sale or other transfer or
assignment of property (real or personal, tangible or intangible) (other than conveyances
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pursuant to this Agreement, as provided under Section 9.8), deemed equal to the amount which
would be payable if the Taxable period ended on December 31, 2006; and

' (i)  in the case of Taxes imposed on a periodic basis with respect to the assets
of the Company or any Subsidiary, or otherwise measured by the level of any item, deemed to be
the amount of such Taxes for the entire period (or, in the case of such Taxes determined on an
arrears basis, the amount of such Taxes for the immediately preceding period), multiplied by a
fraction the numerator of which is the number of calendar days in the period ending on
December 31, 2006 and the denominator of which is the number of calendar days in the entire

period; and

(iii)  in the case of Taxes imposed on the basis of gross premiums, deemed
equal to the amount of Taxes that would be payable based upon the amount of premium written
as of December 31, 2006;

provided, however, that notwithstanding any provision of this Agreement to the contrary, neither
Seller nor any affiliate of Seller (other than the Company or its Subsidiaries) is liable or
responsible (whether by Law, pursuant to the terms of this Agreement, or otherwise) for any
Taxes arising out of, relating to or resulting from any transactions or actions taken solely by or at
the direction of Buyer or any affiliate thereof that occur on or after December 31, 2006 (which
for purposes of this Article IX shall include the transactions described in Section 4.18 of this
Agreement), and any such Taxes will be allocable to a taxable period beginning after December
31, 2006, for purposes of Section 9.1(a) and Section 9.1(b).

(d) Notwithstanding any provision of this Agreement to the contrary, the
Company shall pay to Seller the excess of any amount accrued as a liability for Taxes (or
otherwise taken into account) on the GAAP Financial Statements over the actual amount of the
Company's Tax liabilities for the Tax year ending on December 31, 2006 as set forth on the
applicable Tax return filed for such Tax year. Such payment shall be made within 10 days of
such relevant Tax returns having been filed.

(e) - Subject to Section 9.1(a), Seller agrees to indemnify Buyer for an amount
equal to the present value of the loss of any Tax benefit resulting from a reduction of the amount
of Seller NOLs below $340,000,000 to the extent such reduction in Seller NOLS results from:
(A) a Final Determination made after December 31, 2006 that the Company or its Subsidiaries
should have reported additional income in a taxable period ending on or before December 31,
2006 or not claimed a deduction that was taken in a taxable period ending on or before
December 31, 2006 or (B) a breach of the representation set forth in Section 3.1(k)(xii) (the
"Lost NOL Benefit"). For purposes of determining the Lost NOL Benefit, the parties hereto
agree that the present value of the Lost NOL Benefit shall be determined by (i) first reducing the
last dollar of Seller NOLs projected to be utilized (which have not already been deemed to have
been lost on or prior to December 31, 2006 pursuant to the terms of this paragraph) as set forth

....on Section 9.1(e) of the Disclosure Schedule.(the "NOL Schedule"), which, when delivered ... . ... . .. __

pursuant to this Section 9.1(e), shall (A) reflect the utilization of the $340,000,000 of net
operating loss and capital loss carryforwards of the Company and its Subsidiaries and (B) be
prepared in a manner consistent with and according to the provisions of this Section 9.1(e), (ii)
assuming an effective marginal income tax rate of 35%, and (iii) calculating the present value of
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-4 REPRESENTATIONS AND WARRANTIES. Each of Assignor, Assignee and
Assignor Parent (the "QBE Parties") hereby represents and warrants to Seller as follows:

(a) Assignee (i) is a corporation duly organized, validly existing and in good standing
under the laws of the State of Delaware, (ii) has the requisite corporate power and authority to -
carry on its business as now being conducted, and (iii) is duly qualified to do business and is in
good standing in each jurisdiction in which the nature of its business or the ownership or leasing
of its properties makes such qualification necessary, other than in such jurisdictions where the
failure to be so qualified as would not reasonably be expected to have, individually or in the
aggregate, a material adverse cffect on the ability of Assignee to consummate any of the
transactions contemplated by this Agreement or the Purchase Agreement.

{b) The execution and delivery of this Agreement (i) do not conflict with, are not
prohibited by, and do not require any approval that has not already been obtained under, any of
the provisions of the certificate of incorporation or the by-laws of Assignee or the comparable
organizational documents of any of its subsidiaries, (ii) subject to the matters referred to 1 the
next sentence, do not conflict with, result in a breach of or default (with or without notice or
lapse of time, or both) under, are not prohibited by, do not require approval or consent under, do
not give rise to a right of termination under, and do not result in the creation of any lien on any
property or asset of Assignee or any of its subsidiaries under, any agreement, permit, franchise,
license or instrument to which Assignee or any of its subsidiaries is a party, and (iii) subject to
the matters referred to in the next sentence, do not contravene, are not prohibited by, and do not
-require approval or consent under, any statute, law, rule, regulation, order, judgment, injunction
or award applicable to Assignee or any of its subsidiaries, which, in the case of clauses (ii) and
(ili) above, would materially impair the ability of Assignee to consummate any of the
transactions contemplated hereby or by the Purchase Agreement. No consent, approval or
authorization of, or declaration or filing with, or notice to, any governmental or regulatory
authority is required by or with respect to Assignee or any of its subsidiaries in connection with
the execution and delivery of this Agreement by Assignee or the consummation by Assignee of
any of the transactions contemplated hereby, except for (x) the approvals, filings and notices
required under the insurance laws of the jurisdictions set forth in Section 3.2(c) of the Disclosure
Schedule to the Purchase Agreement, (y) such other consents, approvals, authorizations,
declarations, filings or notices as are set forth in Section 3.2(c) of the Disclosure Schedule to the
Purchase Agreement and (z) such other consents, approvals, authorizations, declarations, filings
or notices that are not required to be set forth pursuant to clauses (x) and (y) above the failure to
obtain or make which, in the aggregate, would not materially impair the ability of Assignee to
consummate any of the transactions contemplated hereby or by the Purchase Agreement.

(c¢) This Agreement (i) has been duly and validly authorized by all necessary action on the
part of each of the QBE Parties; (ii) has been duly executed and delivered by an authorized
representative of each of the QBE Parties; and (iii) constitutes a legal, valid and binding
obligation of each of the QBE Parties, enforceable against the QBE Parties in accordance with its

terms.




5. TERMS OF THE_PURCHASE AGREEMENT. All of the representations,
warranties, covenants, agreements and indemnities contained in the Purchase Agreement shall
remain in full force and effect to the full extent provided therein. In the event of any conflict or
inconsistency between the terms of the Purchase Agreement and the terms hereof, the terms of
the Purchase Agreement shall govern. For the avoidance of doubt, nothing contained herein shall
limit the scope of, amend or otherwise modify the Guarantee (as defined in Section 4.16 of the
Purchase Agreement) or Assignor Parent's obligations in connection therewith.

6. AMENDMENT: ASSIGNMENT. This Agreement may be amended, and the
terms hereof may be waived, only by a written instrument signed by each of the parties or, in the
case of a waiver, by the party waiving compliance. Neither this Agreement nor any of the rights,
interests or obligations under this Agreement shall be assigned, in whole or in part, by operation
of law or otherwise by any of the parties without the prior written consent of the other parties,
and any such assignment that is not consented to shall be null and void. Subject to the preceding
sentence, this Agreement will be binding upon, inure to the benefit of, and be enforceable by, the

parties and their respective successors and assigns.

7. INDEMNITY. Assignor Parent hereby agrees to indemnify and hold harmless
Seller from and against any loss, liability or damage, including reasonable attorneys' fees and
other costs and expenses, incurred or sustained by Seller arising out of or relating to the

Assignment or the Assumption.

8. NOTICES. All notices, requests, claims, demands and other communications
required to be given under the Purchase Agreement to Assignee, as assignee of Assignor, shall be
in writing and shall be deemed given if delivered personally, by facsimile (which is confirmed as
provided in the Purchase Agreement) or sent by overnight courier (providing proof of delivery) to
Assignee at the following address (or at such other address as shall be specified by Assignee by
like notice):

QBE Holdings Inc.
Wall Street Plaza

88 Pine Strect — 16th Floor
New York, NY 10005
Fax: (212)422-1313

Attention: Peter T. Maloney

9. GOVERNING LAW. This Agreement shall be governed by, and construed in
accordance with, the laws of the State of New York, regardless of the laws that might otherwise
govern under applicable principles of conflicts of laws thereof. ‘

10.  EXECUTION COUNTERPARTS. This Agreement may be executed in one or
more counterparts, each of which shall be deemed an original and all of which shall together

constitute one and the same instrument.

[Signature page follows]




IN WITNESS WHEREOQE, the undersigned have caused this instrument to be executed
by thsir duly anthorized representatives as of the day and year first above-written,

ASSIGNOR:

' QBE REINSURANCE CORP RATION

. Y t/
Name: ' othy M. I‘iife
Title; ef Executive Oﬁicer

ASSIGNEE:

QBE HOLD! INC.

y /S /7M€/§’

Name: 2 ol /%t
Title: &@M gud}vf}z?&,—/ Ler acc.ﬂeﬁy

CONSENTING PARTIES:

(JBE INSURANCE GROUF LIMITED

By

Name: Francis M. O’Halloran
Title: Chief Execentive Officer

WINTERTHUR SCHWEIZERISCHE
VERSICHERUNGS-GESELLSCHAFT

By

Name;
Title:

1




N WYTFNESS WHEREQF, the undersigned huve vaused this Instrurnent (o be sxeculed
by their duly authorized representatives as of the day and year first above-written.

ASSIGNOR:

QBE REINSURANCE CORPORATION

By

Name: Timpthy M. Keony
Title: Chief Executive Offider

ASSIGNEER:

QBE HOLDINGS INC.

By
WNarne;
Tithe:

CONSENTING PARTIES:

QRE BISURANCE GROUP LIMITED

Name:  Francis M. O Halloran
Title: Chiaf Executive Offinér

By

WINTERTHUR SCHWEIZERISCHE
VERSECHERUN GS-GESELLSCHAFT

By

Nama:
Title:




IN WITNESS WHEREOF, the undersigned have caused thig instrument to be executed
by their duly authorized representatives as of the day and year first above-written.

ASSIGNOR:

QBE REINSURANCE CORPORATION

By ]
Name: Timothy M. Kenny
Title;  Chief Executive Officer

ASSIGNEE:

QBE HOLDINGS INC.

By

Name:
Title:

CONSENTING PARTIES:

QBE INSURANCE GROUP LIMITED

By

Name: Francis M. O’Halloran
Title: Chief Executive Officer

WINTERTHUR SCHWEIZERISCHE
VERSICHERUNGS-GESELLSCHAFT

By.j/e @FQ«MA)

Name: Catherine Stalker

By Tfﬁﬂ ;% &K{

Name: Iéyé Giraudi
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