
 
 
 
 
 
 
 
 

STATE OF WISCONSIN  CIRCUIT COURT DANE COUNTY 
BRANCH 15 

 
  
In the Matter of the Liquidation of:  
 
Wisconsin Reinsurance Corporation and 1st 
Auto & Casualty Insurance Company 

 
 
Case No.:  2023CV1310 
 
Case Code: 30701 

 
OBJECTION TO LIQUIDATOR’S DENIAL OF CLAIM  

 
 
 Jason A. Fogg (“Fogg”), by his counsel, Richman & Richman LLC, by Michael 

P. Richman, hereby objects, for the reasons set forth below, pursuant to Wis. Stat. § 

645.65, to the July 24, 2024 Determination (“Commissioner’s Determination”) of 

the Liquidator Nathan Houdek, Commissioner (the “Commissioner” or 

“Liquidator”) of the Office of the Commissioner of Insurance (“OCI”) denying Fogg’s 

timely-filed Proof of Claim [Liquidation Claim No. 0327] (the “Fogg Claim”) in the 

above-captioned liquidation. This Objection is further supported by the Declaration 

of Jason Fogg (“Fogg Dec.”) attached hereto as Exhibit A. The Commissioner’s 

Determination is attached to the Fogg Dec. as Exhibit 5. 
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      FACTS 

1. Fogg served as the President and Chief Executive Officer (“CEO”) of the 

Wisconsin Reinsurance Corporation and 1st Auto and Casualty Insurance Company 

(“WRC”) under an Executive Employment Agreement, dated May 6, 2022, between 

WRC and Fogg (the “Agreement,” attached as Exhibit 1 to the Fogg Declaration). 

2. WRC entered into a rehabilitation proceeding pursuant to that certain 

June 21, 2023, Order for Rehabilitation (“Rehabilitation Order”) [Doc 12]. Wisc. 

Stat. § 645.33(2) ordinarily provides that upon entry of a rehabilitation order, the 

authority of the officers and managers is suspended. But it also provides that the 

rehabilitator may redelegate such powers to the officers and managers. Thus, 

Paragraph 7 of the Rehabilitation Order provided, in pertinent part, as follows:  “In 

connection with managing the affairs of WRC and 1st Auto in accordance with the 

Plan, the Rehabilitator and Special Deputy Commissioner are hereby authorized to 

work with representatives of WRC and 1st Auto and to redelegate the authority and 

right to operate WRC and 1st Auto, in whole or in part, during the pendency of these 

rehabilitation proceedings to WRC’s or 1st Auto’s officers, directors, managers, and 

employees.”  

3. Prior to and in anticipation of the Rehabilitation Order and the 

Rehabilitation Plan, the Commissioner, by Special Deputy Rehabilitator Justin 

Schrader (the “Deputy Rehabilitator”), sought and received agreement from Fogg 

to continue to act as President and CEO of WRC in rehabilitation. Fogg thereafter 

acted under such delegated authority and continued to serve as CEO under his 
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Agreement during the approximately 6-month period (July – December 2023) that 

WRC remained in rehabilitation under Wis. Stat. § 645.32, with the approval of the 

Deputy Rehabilitator. Fogg Declaration ¶¶ 5 - 9. 

4. Fogg’s continued employment during the rehabilitation proceedings 

under his employment Agreement was confirmed by the Deputy Rehabilitator in a 

Notice of Termination, dated December 28, 2023 (“Termination Letter”). A true and 

correct copy of the Termination Letter is attached to the Fogg Dec. as Exhibit 2. In 

the Termination Letter, the Deputy Rehabilitator informed Fogg that upon entry of 

the Order Terminating Rehabilitation and Order for Liquidation With Finding of 

Insolvency [Doc 22] (“Liquidation Order” entered January 2, 2024), his 

employment would be terminated “for cause in accordance with Section 5.C of your 

Executive Employment Agreement with WRC, dated May 6, 2022 . . . and Wisconsin 

law applicable to insurance company liquidations.” 

5. Further confirming the continued and binding nature of the Agreement 

during the rehabilitation proceeding, the Termination Letter also informed Fogg that 

upon entry of the Liquidation Order, “the liquidator will disavow the employment 

agreement . . . [and] the contractual obligations of WRC for unperformed services 

under the employment agreement are terminated.” 

6. Fogg’s Claim seeks the allowance and payment of his Agreement’s 

severance benefits, which were earned compensation under his Agreement before it 

was terminated, payable in the event he was to be terminated without cause. On June 

27, 2024, Fogg submitted his claim to the Liquidator by certified mail. A true and 
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correct copy of the certified mail and receipt is attached to the Fogg Declaration as 

Exhibit 3. On July 2, 2024, Assistant Liquidation Manager Janice Sylvertooth sent 

Fogg a letter confirming that the Fogg Claim had been received on July 1, 2024. A 

true and correct copy of this letter is attached to the Fogg Declaration as Exhibit 4. 

7. Consistent with the December 2023 Termination Letter, the 

Commissioner’s Determination asserted that Fogg is entitled to nothing, on the 

grounds that (a) the blanket Liquidation Order constituted a “for cause” termination 

under section 5(C)(f) of the Agreement, and (b) Fogg’s Claim for severance benefits is 

for compensation earned after rehabilitation or liquidation, which may be disallowed 

under Wisc. Stat. § 645.63(6). 

8. Section 5(C)(f) of the Agreement is one of 8 “for cause” grounds in the 

Agreement. It provides, in pertinent part, that “the suspension or prohibition . . . from 

the Executive participating in the conduct of WRC’s affairs by action of any regulatory 

agency having supervisory responsibility over WRC” (emphasis supplied) is grounds 

for a termination for cause. We show below that the Liquidation Order terminating 

the employment of all of WRC management was not a “for cause” termination of Fogg 

within the meaning of Fogg’s Agreement, that the severance benefits of Fogg’s 

Agreement are protected under Wisc. Stat. § 645.33(2) which provides that the 

Deputy Rehabilitator’s (here delegated) power to hire and discharge employees is 

“subject to any contract rights they may have,” and that Fogg’s severance benefits 

were earned compensation under the Agreement as of the time his employment was 
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terminated, and are not subject to the disallowance provisions of Wisc. Stat. § 

645.63(6). 

I. FOGG WAS TERMINATED WITHOUT CAUSE 
 

9. The Agreement provided (§ 5(B)) that Fogg’s employment could be 

terminated at will without cause. In that event, Fogg would be entitled to a variety 

of severance benefits, including the payment of 12 months’ severance and insurance 

benefits. The Commissioner could have terminated Fogg without cause at any time 

during the rehabilitation proceedings and for no reason at all. 

10. The Agreement provided 8 bases of a “for cause” termination, including 

section 5(C)(f) quoted above.  Section 5(C) of the Agreement, entitled “Termination by 

the Company for Cause,” describes circumstances that in each case expressly or 

impliedly link termination with some misfeasance specifically by Fogg (defined in the 

Agreement as the “Executive”). Fogg has never been accused of misfeasance and no 

findings of misfeasance have ever been made. 

11. After being requested by OCI to continue to work faithfully for the 

benefit of WRC and OCI during rehabilitation, and having done so, the Deputy 

Rehabilitator cruelly and cynically decided to treat the blanket statutory termination 

of employment that is by statute required on entry of a liquidation order as a form of 

“cause” termination specifically as to Fogg. This meant that even though OCI never 

took action specifically against Fogg, as was the basic premise of section 5(C)(f) of his 

Agreement, and even though no misfeasance by Fogg was ever alleged, no severance 

or other benefits could be paid to him. Fogg would lose the many important benefits 
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of the Agreement, on which he relied in first accepting the CEO position, on which he 

relied in continuing to perform as CEO during Rehabilitation, and to which he would 

be entitled on any termination that was not “for cause.”  

12. This harsh result was plainly inconsistent with and in contradiction to 

the purpose of section 5(C) which was to punish Executive misfeasance. It is clear 

beyond doubt that every one of the 8 “cause” definitions in section 5(C) is designed to 

punish specific misfeasance by the Executive (by denying benefits on termination). It 

is equally clear that in those sections, like section 5(C)(f), which required action by a 

regulatory agency, allegations of misfeasance were required to be made, providing 

Fogg with a basic due process right to notice and a hearing to defend them, and 

culminating in specific findings of misfeasance. See, e.g., Cleveland Bd. Of Educ. v. 

Loudermill, 470 U.S. 532, 542, 105 S. Ct. 1487, 1493, 84 L.Ed.2d 494, 504 (1985). The 

Commissioner’s determination was not only cruel, cynical, and wrong, but an abuse 

of discretion in relation to Fogg, who served faithfully and flawlessly in reliance on 

the OCI and the Agreement benefits for the duration of the rehabilitation, and in 

characterizing the statutorily-required suspension of all of WRC’s management as a 

termination of Fogg for cause, denied him his basic constitutional rights to due 

process.  

13. Black-letter principles of contract interpretation dictate that section 

5(C)(f) should be construed in the context of the linkage of every other “cause” part of 

Section 5(C) to specific Executive misfeasance. “[S]pecific phrases and words must be 

considered in relation to the nature and the object of the transaction and read in light 
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of other provisions of the contract and of the circumstances surrounding its 

execution.” Carey v. Rathman, 55 Wis. 2d 732, 737, 200 N.W. 2d 591, 594 (1972). See 

also Langer v. Stegerwald Lumber Co., 259 Wis. 189, 192, 47 N.W. 2d 734, 735 (1951) 

(“[T]he purpose of construction should be to ascertain the intention of the parties to 

the contract as expressed by all of the language rather than to put a trick 

interpretation or twist upon one word”) and Marshall & Ilsley Bank v. Greene, 227 

Wis. 155, 163, 278 N.W. 425, 428 (1938). Here, all the enumerated causes in section 

5(C) involve specific Executive misfeasance (fraud, felony involving moral turpitude, 

intentional misconduct, willful breach of fiduciary duty, intentional breach of the 

Agreement). Even the common meaning of the word “cause” dictates that Fogg must 

have breached some duty to warrant his termination for cause. 

14. The same is true of section 5(C)(f). The agency action that is called for 

in that provision, in order to constitute “cause,” is “the suspension or prohibition . . . 

from the Executive participating in the conduct of WRC’s affairs” (emphasis supplied).  

This provision does not refer to a generalized order suspending management, as is 

mandated by law upon the commencement of an insurance liquidation in Wisconsin. 

(In fact, it is arguable that the regulatory agency, OCI, suspended Fogg; it merely 

asked for an order invoking the statutory requirement of such suspension.) It is 

plainly meant, as is every other part of section 5(C), to apply to a specific order of 

misfeasance by an agency with respect to Fogg, as the Executive. This required notice 

of specific misfeasance to Fogg, and a hearing and opportunity to defend, as well as 

the rendering by OCI of specific findings of misfeasance. 
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15. To the extent that section 5(C)(f) of his Agreement is ambiguous, Fogg 

understood when it was negotiated that section 5(C)(f) was meant to address only a 

situation in which the OCI, or another regulatory agency with supervisory authority 

over WRC, would take action specifically against Fogg on the basis of his misfeasance. 

Fogg Dec. ¶3. 

16. The Commissioner’s attempt to turn a statutory termination of all 

management into a “for cause” termination as to Fogg, unfairly and improperly 

denies Fogg the substantial benefits of the Agreement for which he bargained, and 

on which he relied, including refraining from seeking other employment, and 

continuing to perform valuable services for WRC during rehabilitation at OCI’s 

request, and pursuant to the Deputy Rehabilitator’s delegation of management 

authority. Fogg Dec. ¶11. Fogg’s continued involvement during this time helped to 

prevent a mass exodus of management and employees, and therefore was highly 

beneficial to the maintenance and maximization of value for the benefit of all 

interested parties. Id. at ¶10. Under Fogg’s leadership, WRC fully cooperated with 

OCI in rehabilitation, with the goal to address WRC’s financial issues and allow it to 

continue to operate after the rehabilitation by converting to a mutual company.  

17. At no time was Fogg ever accused, by the Commissioner or anyone else, 

of any departure from the standards of performance expected of a CEO. No 

allegations were ever made, nor findings entered, of any misfeasance in his 

performance of duties as CEO. He did not engage in any conduct that could constitute 

“cause” for his employment termination under the Agreement. 
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II. WISC. STAT. § 645.63(6) IS INAPPLICABLE TO FOGG’S CLAIM 

18. As set forth above, Fogg continued to act as President and CEO during 

the rehabilitation proceeding at the request of OCI, pursuant to the Deputy 

Rehabilitator’s delegation of authority in the Rehabilitation Order, and in accordance 

with his employment Agreement. This was confirmed by the Deputy Rehabilitator in 

the Termination Letter. 

19. In addition, the Rehabilitation Order, the authority for which was used 

to delegate to Fogg the authority to continue his employment as President and CEO, 

was issued under Wisc. Stat. § 645.33(2), which provides the following: “[t]he 

rehabilitator shall have full power to direct and manage, to hire and discharge 

employees subject to any contract rights they may have” (emphasis supplied).  

20. The Commissioner’s argument that Wis. Stat. § 645.63(6) requires a 

denial of the Fogg Claim because it “is not related to services rendered before the 

effective date of the Liquidation Order” is also not true and should be rejected. 

Severance benefits are considered wages under Wisconsin law. Wis. Stat. § 109.01(3) 

defines “wages” as “remuneration payable to an employee for personal services” and 

includes “severance pay or dismissal pay.” Courts in Wisconsin have regularly held 

that severance payments are considered part of compensation for past services. See 

Compton v. Shopko Stores, Inc., 93 Wis. 2d 613, 623, 287 N.W.2d 720, 725 (1980) 

(“Severance pay is accumulated compensation for past services.”); Shapiro v. Wis. TV 

Network Assocs., 147 Wis. 2d 877, 433 N.W.2d 674 (Ct. App. 1988) (“In Wisconsin, 

severance pay is regarded as accrued compensation for past services rendered by the 
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employee to the employer.”); Zakowski v. CWA Transp., Inc., 2004 WI App 186, ¶6, 

276 Wis. 2d 572, 687 N.W.2d 549; Botany Mills, Inc. v. Textile Workers Union, 50 N.J. 

Super. 18, 30, 141 A.2d 107, 113 (1958); Mace v. Conde Nast Publications, Inc., 155 

Conn. 680, 683, 237 A.2d 360, 361 (1967); Owens v. Press Publishing Co., 20 N.J. 537, 

546, 120 A.2d 442, 446 (1956).  

CONCLUSION 

For the reasons stated, Fogg respectfully requests that the Court order the 

payment of the severance benefits of his Agreement, and such other and further relief 

as is just and proper. 

Dated: September 23, 2024. 
 
 

By: 

RICHMAN & RICHMAN LLC 
Attorneys for Jason Fogg 

 
 
/s/ Michael P. Richman 

 Michael P. Richman 
122 West Washington Avenue,  
Suite 850 
Madison, WI 53703 
Tel: (608) 630-8990 
Fax: (608) 630-8991 
mrichman@RandR.law 
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EXHIBIT 1 
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