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PRELIMINARY

Pursuant to a Notice of Hearing dated January 11, 1988, a class 1
hearing was held om February 9, 10 » and 11, 1988, before Robert L. Haase R
Hearing Examiner, -at the Office of the Commissioner of Insurance » Madison,
Wisconsin, to detéripine whether to approve the proposed plan of acquisition of
coatrol of up to 20X of the stock of The St. Paul Companies, Inc., iacluding
the St. Paul Fire and Casualty Company, a Wiscousin corporation, by Alleghany
Corporaticn, a Delaware corporation. _ _ :

The record in this matter consists of the following:

1. Wisconsin Exhibits W~1 to W-43. References to these exhibits are
as follows: Exhibit W-1.

References to the tranmscript of the bearing in a related matter In the
State of ‘Minnesota (Exhdbit W-43) are as follows: ‘Minn. Tr. at {page oumber).
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References to the transcript of the hearing in a2 related matter in the
State of Indiana (Exhibit W-39) are as follows: Ind. Tr. at {page number).

. Exhibits from the Minnesota hearing which are Teferenced in thig
Decision (Minu. Ex.) can be found {n Exhibit W-1.

o 2. A transcript of the motion hearing held on Febrﬁary 9, 1988,
consisting of 95 pages. 7

3. A trauscript of the bearing held on February 10 and 11, 1988,
congisting of 537 pages. References to this transcript are as fullows:
Tr. at (page number}.

4. The Insurance Holding Company System Registration Statement filed
by Alleghany Corporation with the Office of the Commissioner of Insurance of
the State of Wisconsin on November 20, 1987 (Registration Statement) , and
attached Exhibits 1 to 6, ' :

Based upon the record, the Hearihg Examiner makes the following:

FINDINGS OF FACT

(1) St. Paul Fire and Casualty Insuracce Company ("St. Paul Fire and
Casualty”} 1s a Wisconsin demestic property and casualty insurance company with
~its headquarters located at Waukesha, Wisconsin, and of fices located in
Madison, Appleton, and Milwaukee. Tr. st 314.

(2) st. Paul Fire and Casualty is a wholly owned subsidiary of
St. Paul Fire and Marine Insurance Company, a Minnesota corporation, with
headquarters located at 385 Washington Street, St. Paul, Minnescta
(“St. Paul”)}. Tr. at 313. St. Paul is a wholly ownped subzaidiary of
The St. Paul Companies, Inc., which is the holding conpany for one of the
largest groups of property—-liability insurance underwriters in the United
States, and Is also engaged through subsidiaries in investment banking and
insurance and relnsurance brokerage activities. Minn. Ex. 2 (St. Paul
Sept. 30, 1987, report); Minn. Tr. at 313.

_ (3) St. Paul has total assets of $8,308,440,00 and total shareholder
equity of $1,735,334,000, as of September 30, 1987. It employs approximately
10,000 people nationwide. The common stock of S5t. Paul is traded nationally
over-the-counter aud 1s quoted on NASDAQ Natiomal Market System. Approximately
46,301,857 shares of S5t. Paul common. stock are outstanding. Id. St. Paul has
slightly over 33,000 Wisconsin policyholders. Tr. at 315, Its 1987 Wisconsin
premlum volume totaled $56,400,000. Of that, St. Paul Fire and Casualty wrote
$33,700,000. Tr. ar 316, - .

(4) Alleghany Corporation ("Alleghany™) is a Delaware corporatiou with
its headquarters at Park Aveanue Plaza, 55 East 52nd Street, New York,
New York. As of September 30, 1987, total assets of Alleghany and its
subsidiaries equaled $1,499,49,000 and common shareholder equity was
$517,123,000. Minn. Ex, 30.
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N (5) -Approximately 38% of the common stock of Alleghany is held by and
- for members of the Kirby family, including Fred M. Kirby, Allan P. Kirby, Jr.,
Ann Kirby Kirby, and Grace Kirby Culbertson. The Kirbys control Alleghany.

Tr. at 110. Fred Kirby has the power to vote approximately 800,000 shares, or
12.5%7, of ‘Alleghany common stock. Allan RKirby has the power to vote
approximately 648,000 shares, or 10.1Z, of Alleghany common stock. Id.

Ann Xirby Kirby has the power to vote approximately 711,000 shares, or 11.1%,
of Alleghany common stock. Grace Kirby Culbertson apparently has the power to
vote less than 10 of Alleghany common stock. Ex. 4 to Registration Statement.

(6) As of Jamuary 29, 1988, Alleghany and its subsidiaries owned
4,035,000 shares, or approximately 8.7%, of the common stock of St. Paul,
Ind. Tr. at 80-8L. As of February 10, 1588, Alleghany aund its subsidiaries
‘owned 4,065,000 shares and pald an average price of $53 & share. Tr. at 88.
0f the total 8t. Paul shares controlled by Alleghany, spproximately 37% are
held by Alleghany's subsidiaries. The holdings of St. Paul shares by the
insurance subsidiartfes are as follows: Chicago Title and Trust, 160,000;
SAFECO Title Insurance Company, 100,000; and the Shelby Insurance Compsay,
100,000. Tr. at 192-193, o .

(7) On November 24, 1987, Alleghany filed with the Commissioner of
Insurance for the State of Wisconsin ("Comuissioner™) an Insurance Holding
Company Reglstration Statement purportedly in compliance with s. 617.12,

Wis. Stat., seeking approval to acquire in excess of 10% of the common stock of
St. Paul. Alleghany stated its then Fresent Iintent was to acquire 3,101,580
shares of stock, which, together with the 3,890,000 shares currently ouned ,
would result in Alleghsny and its subsidiaries owning an aggregate of 6,991,580
shares, or approximately 15.1X of the outstanding stock. In addition,
Alleghany management subsequently'recommenﬁed, and its Board of Pirectors
authorized, Alleghany to acquire .a further 2,268,790 shares which would result
in Alleghany and its subsidiaries owning an aggregate of 9,260,370 shares, or
up to 202 of the stock. Exhibit W6, - '

(8) Alleghany also purports to "reserve the right to change such
current intentions . . .” Registration Statement at 16.

(9) The Minnesota Department of Commerce approved, in part,
Alleghany's proposed dcquisition, but prohibited Alleghany from acquiring more
than 20% of the common stock of St. Paual without additional review aud approval
by the Department. Exhibit W-5. §t. Paul appealed that.decision to the
Minuesota district court under a statute requiring de nove review. Alleghany
filed a cross-appeal in the state action; and a direct appeal to the Minnesota
Court of Appeals. Both challenge the Minnesota commissioner‘'s authority to
prohibit: Alleghany from acquiring more than 20% of the St. Paul stock.

.. - (10) Om March 25, 1988, the Indiana Commissioner of Insurance denled
Alleghany’s appiicatiou for approval of its proposed acquisition of control of
5t. Paul Indemnity Insurance Company, an Indiana insurance company.

- (11) On Match 29, 1988, the North Dakota Commissioner of Insurance

disapproved Alleghany's application and ordered that Alleghany cannot acquire
more than 10Z of the common stock of St, Paul. '
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(1.2) Texzs has held a hearing in a related_iattar, but has not yet
fssued a decision.

8t. Paul Operations

(13) St. Paul's insurance operations are focused on the commercial
property and casualty lines. A major compoment of that business is medtcal
walpractice 1nsurance. In 1986, St. Paul was the oation's largest medical
malpractice primary insurance underwriter with $715 aillion in written

. premfums. St. Paul's insurance business also includes personal lines,

reingurance, speclalcy risks, and surplus lines, and fidelity and surety
bonds. Minn. Ex. 20. e . :

(14) st. PauliFire and:Casualty;_Ehe domestic*inSurer iovolved in this

- .proceeding, is ianlvéd in the commercial business and professional Habilicy
' 1ines of insurance ln Wisconsin and Georgla including commercial, general

‘14ability, medical malpractice for hospitils, nursing homes, physicians and
surgeons, and ponmedical professional liability including errors and omissians,
lawyers malpractice, and directors and officers liability. Tr. at 316.

St. Paul Fire and Casualty insures 47 hospitals in Wiscounsin, 559 physicians
and surgeons, and 36 nursing homes. Tr. at 317-31%. Im 1986, St. Paul Pire
and Casualty wrote just under $12.5 million in medical malpractice premiums and
had 4,700 medical malpractice policyholders. Tr. at 319.

(15} St. Pavl is one of anly 2 few insurance companies that write
medical malpractice insurance in Wisconsin, because the "long tail” for clailms
4n this line of Insurance mskes it difficult to properly price and underwrite
the product. Its expertise in risk assessment and clailms handling enables it
to properly price this product. Tr. 316-317.

(16) A number of insurance companies have withdrawn from writing
medical malpractice insurance in Wisconsin within the past ten years. The
withdmawal of these companles has lessened  the availability of medical
malpractice insurance in Wisconsin. Tr. at 323-324,

(17} St. Paul Fire and Casualty continues to renew existing medical
malpractice pollcies and_to write new pollcies for current insureds even though
it has a moratoriuam om other new medical malpractice insurance. This '
poratoriun has allowed St. Psul Fire and Casualty to stay in the medical
malpractice market rather than withdraw from the market. Tr. at 326-329.

(18) St. Paul Fire and Casualty'w:ites=ﬁirectors and officers
1liability insurance for financial institutions in Wiscoasin, providing coverage

-primarily for small rural banks and savings and loans of under $250 million 1in .

deposits or assets. Tr. at 319-320.

_ (19) st. Paul Fire and Casualty writes directors and oFficers
‘1iabllity imsurance for 51 financial institutions in Wiscousin. In 1987,
St. Paul Fire and Casualty wrote approximately $500,000 in premiums for .
directors and officers liagbility in Wiscomsin. Tr. at 321; Exhiblr w-29.

347314

o,



{20) Directors and officers 11ability insurance For financial
jnstitutions is difficult to underwrite in Wisconsln because of its _
agricultural economy and the nunber of agricultural leans made by the small,
rural financial lostimutions., Tr. ar 220. N '

(21) Within the past teu years, a noumber of other inéuram:e companies
have withdrawa from writing directors and officers liability insurance for
- finanelal institutions in Wisconsin. Tr. at 323. '

_ 22) St,”Paul Piré'andeasuaity writes general liability for villages,
towns, and sanitary districts in Wiscomsin. Tr. at 321-322. |

_ (23) 'St. Paul Fire anq'casualty insures approximatzly 550 towns and
other govermmental units in Wisconsin. In 1987, it wrote $1.1 million in

premiums in general liability fnsurance for goveramental entities in the.
state, - Tr. at 322; Exhibit W-26. :

(24) General 1iability insurance for governmental units is difffcult
to underwrite. ¥Not pany insurance companies provide this kind of insurance for
goverumental entities due to the variety of their operatiocus and their
accountability to the public for health and safety. For example, the towas in
Wisconsin are responsible for maintaining approximately 62,000 miles of the
110,000 miles of roadways in Wisconsin. Tr, at 334.

(25) St. Paul Fire and Casualty has continued to write thiz line of
" coverage while 2 number of other insurance companies have withdrawn from
writing genmeral 1iability insurance for towns in Wisconsin. Tr. at 323.

(26) If Alleghany were permitted to galn coutrol of St. Paul Pire and
Casualty, leglitimate concerns would arise regarding the ability or commitment
of St. Paul Fire and Casualty to continue to write difficult lines of insurance
in Wisconsin, such as medical malpractice, directors and officers liability for
financial institutions, and general l1lability for units of govermment. Tr. at
324-325. :

(27) Swett & Crawford Group, a St. Paul subsidiary, 1s the largest
wholesale insurance broker network in the United States, It operates
50 offices in 30 statea. Swett & Crawford 1s a wholesale distributor of
- surplus lines and speclalty risk products. Minn. Exs. 20 aad 22.

(28) St. Paul also owns 26% of the equity of the London—-based Minet
Holding PLC, one of the largest insurance brokers in the world. St. Paul _
recently agreed 10 acquire the remaining outstanding shares of Minet that are
not already owned by St. Paul. Tr. at 234, That agreement was reached without
regard to Alleghany's proposed control of St. Paul. Jod. Tr. at 267-268.

{29) Another Sc. Paul subsidiary is John Nuveen & Co., Incg., an
investment banking coampany. " Nuveen 1s the oldest and largest investment
banking firm specializing in underwriting, trading, and marketing municipal
bonds, tazx-exempt unit trust funds, and tax~free mutusl Funds. It is
headquartered 1o Chicage, has =z principal office in New York, and has branches
in 13 U.S. cities. Minu. Exs, 20 and 22.
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(30) The Insurance industry is highly eyelieal. Tr. at 372, 450.
St. Paul is unlque in the insurance industry because it is so heavily involved
in medical malpractice coverage. Tr. at 391—392, This coverage invelves
claims that are ultimately resolved years after the policy is priced and sold
with resulting increased risk of error in estimating the costs to the insurer
at the time the policy is written. The combinatlion of general industry .
cyclicality and unique emphasis on "long-tail™ lines requires that St.. Paul be
operated in a very conservative manner. . In particular, reserves and surplus
must be abundant relative to those of other insurance companies to allow for
errors in estimating the frequency and extent of claims that may be settled
long after the policy is written. Tr. at 392-395., Major changes in legal
climate and in Interpretztion of medical standards or pollicy terms mske '
conservative underwriting necessary. Tr. at 392-395. More important, adequate
surplus to withstand periods of adversity is essential for the survival of the
company. Tr. at 377-379, 392-397; Minn. Tr. at 417-19. : _

Alleghany'sg Officers, History, and Operations

(31) Alleghauy's officers include Fred M. Kirby, Chairman and Chief
BExecutive Officer; John J. Burms, Jr., President, Chief Operatiag Officer and
Chief Financlal Officer; David B. Cuming, Vice President with responsibility
for financing, strategic planning, and investments; and Theodore E. Somervilie,
Vice President and General Counsel. Tr. at 53. Alleghany is controlled by the
Kirby family, which owns approximately 382 of the voting shares of the common
stock of Alleghany.

(32) Alleghany was formed in the 1920s as & railroaid holding company.
Since its formatlom, Alleghany has bought and sold substantial minority
positions in several companies. Tr. at 76; BEx. 1 to Registration Statement.

. (33) By 1974, Alleghany had sold the last of its railroad holdings.
Tr. at 44, Fred Kirby was on the Board of Penn Central until Just before its
amouncement In 1970 that it could not meet its financial obligations.
Minn. Tr. at 202. 1Ia 1984, Alleghany attempted to reenter the railroad
industry, seeking approval to. acquire Conrall from the United States Govermment .
Alleghany'’s bid was not accepted. Minn. Tr. at 97-100. s T

(34) In 1949, Alleghany acquired a controlling minority interest in -
Investors Diversified Services, Inc. ("IDS"). - Alleghany controlled IDS with
minority sharebolding until 1979 when it bought out of the rest of the .
shareholders, increasing its own holding to 100%. Minn. Tr. at 245 Tr. at 51,
This buyout resulted in shareholder litigation against Alleghany, which
Alleghany settled for $4 wmillion in cash and $45 million face-value in
securities. Minn. Tr. at 93-94. In 1984, Alleghany sold IDS to American
Express for approximately $800 millfon, largely in exchange for American
Express stock. Tr. at 64. Alleghany became the largest stockholder of
American Express. Tr. at 43. Through this sale, Alleghany acquired a pool of
capital available for major investments. : -

(35) In 1969, Alleghany acquired A-trudk cémpany, Jones Motors. After

deregulation of the trucking industry, Alleghany sold Jones Motors to its
managenent in 1983. Tr. at 44.
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(36) In 1974, Alleghany purchased MSL, a steel products company based
in Chicago. It held MSL until June 1987, when it spun off the manufacturing :
assets of MSL to 1ts stockholders using that as a base for them to acquire the -
Cyclops Steel Company of Pittsburgh. Tr, at 44.

(37) In June 1985, Alleghany acquired Chicago Title and Trust COmpény
and its subsidiary, Chicage Title Insurance Company, from Lincoln National
Corporation. EX. 1 to Reglstration Statement; Tr. at 44.

(38} In 1986, Alleghany purchased a minority interest in Beneficidl”
‘Corporation, made a Hart-Scott-Rodine filing, and informed Beneficial -~ |
management, Beueflcial made the acquisition public, essentially puttimg the
company "in play,” and the stock price Increased from $46 to more than $70 a
' ghare in one day. Alleghany promptly sold out for a profit of approximately -
$43 million. Tr. at 76-78. : N

(39) Alleghany also held investments in Colonial Penn which it gold -
for a profit. Tr. at 76, : : .

. (40) Over a nine-month period in 1987, Alleghany scquired a minority -
position in Transamerica Corporation, a financilal services company. The price
of the stock Increased rapidly and Alleghany sold out its interest at a
substantial profit. Tr. at 76; Mian. Tr. at 102.

(41) In December 1986, Alleghany acqui'red all-of the common shares of
The Shelby Insurance Company. Shelby became a subsidiary of Alleghany upon
Shelby's demutualization. T, at 44-45. :

(42} At the end of 1986, Alleghany undertook a liquidation and
reorganization for tax and other reasons, and distributed a large cash dividend.
to its shareholders of approximataly $43 per share. Tr. at 71-73. co

(43) In January 1987, Chicago Title and Trust acquired SAFECO Title
Insurance Company. Ex. 1 to Registration Statement; Tr. at 44. :

(44) In Juve 1987, the new Alleghany spun off its steel manufacturing
assets to a newly created subsidiary, Cyclops, which, pursuant to a deal with a
U.K.-based company, shared in the purchase (through Cyclops' own subsidiary) of -
the Pittsburgh-based Cyclops Corporation. . Tr. at 83-85. Alleghauny caused its: .
subsidiaries to purchase approximately $10 million of Cyclops preferred stock o
from Alleghany. Tr. at 202. The interest rate was 12-3/4X, probably as a
result of the capital structure of Cyclops. Tr. at 201. '

. (45) Alleghany is currently engaged through its subsidiary, Chicage
Title and Trust Company, an Illinols corporation, and its aubsidiaries, -
including SAFECO Title Insuraace Company, a Califormia corporation, and Chicago
Title Insurance {ompany, a Missouri corporation, in the sale and undemitin.g -
of title fmsurance. Allephany 1is also engaged through its ownership of all of
the common shares of The Shelby Insurance Company, an Ohio corporation, in the
property and casualty Iinsurance business. Ex. 1 to Registration Statement.
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(46) In 1ts most recent strateglc plams, Alleghany has indicated that
it will seek & Bajor acquisition of an operating company. Minn. Ex, 24 at 14,
Alleghany belleves that available capital 1s sufficlent to support an
acquisition possibly in the one-to-three billion dollar range.

o (47) Alleghany ‘believes that the market crash laproved the price 1év_el
of its acquisition and investment opportunities, including St. Paul. Tr. at
146-147 .

_ (48) Alleghany believes that investing its capital in controlling
equity positions can be advantageous by acquiring stock positions without
paying substantial premlums to obtain control. Minn. Ex. 24 at 13, Alleghany
believes that its declared iaterest in the possible acquisition of a company
can elicit competitive reaponses that will generate a profit for Alleghany,

Minn. Ex. 24 at 14,

7 .- (49) Alleghady's investment philosophy is to invest its capital base -
in a portfolioc of controlling equity positions. Mion. Ex. 24 at 13. Alleghany
owns 1002 of Shelby and 100% of Chicago Title. Tr. at 191. It also owned 100%
of IDS. Tr. at 51, : :

{50) Alleghany prefers an active rather than a passive investment
strategy. Minn. Ex. A at 16; Tr. at 129-130. Alleghany prefers to manage its
own assets on a day-to~day basis rather than place its fortunes largely in the
hands of others. Id. ,

{51) Alleghany has exhibited interest in the property and casualry
insurance industry in recemt years. Alleghany belleves that the ownership and
managewment of the assets of a property/casualty insurance would allow Alleghany
to scquire an operating company that, unlike a 1ife insurance coapany, may
Invest a. large portion of 1ts reserves and surplus in a portfolle of equity
securities. Minm. Ex. A at 11.

{52) One of the reasons Alleghany was interested in St. Paul was
because 1t appeared to have substantial excess surplus. Tr. at 167.

«

AliEghany's Activities With Respect to St. Paul

(53) Alleghany first gave serious comsideration to taking a position
in St. Paul 1o July 1987. Tr. at 161. ©a July 16, 1987, Burns wrote a memo to
Kirby stating "I Mke this STPL {sSt. Payl)] idea. Have no real econcept of end
. game right now, but: — I didn't on TA [Transamerical] — there most certainly
 1s one,” Burus cousidered St, Paul a “very vulnerable ‘acquisition candidate
because the property-casualty operation can be purchased very cheaply assuning
use of hidden assets.”™ Minn. Ex, B; Minn. Tr. at 1248.

. ¢54) .0n July 20, 1987, Kirby responded to Burns' July 16 memo stating

that he "ha[d]:no problem with the enclosures™ except for an arithmetical error
insignificant for these purposes. Mina. Ex. B; Tr. at 168. :
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(55) In July 1987, Cuming did a preliminary LBO calculation for the
¢t, Paul Companies. Eancouraged by the preliminary results, Alleghany asked its
investment broker, Merrili Lynch Capital Markets ("Merrill Lynch™), to assist
in preparing an analysis of St. Paul. Tr. at 160-16l; Mino. Tr. at 134=35.
Alleghany advised Merrill Lynch that tt thought that St. Paul's stock was
undervalued and asked Merrill Lynch to evdluate the attractiveness of an
jnvestment in St. Paul. Merrill Lynch gave St. Paul the code name
"ganta Claus™ for purposes of its confidentisl snalysis and discussions with
‘Allephany. Cuming conceded that Merrill Lynch performed an acquisition
apalysis of the St. Paul, Tr. at 158. An acquisition amalysis is an expensive
- process and 1s - generally done when an ianvestor is congidéring buying an eatire
company, whereas & valuation analysis is generally done when the investor is.
tnterested only in a aoncoutrolling stock position.  Tr. at 367, 405. From
July to October of 1987, Alleghany officers met with Merrill Lyach o
representatives several times to discuss the Merrill Lynch analyses. Tr. at
160. Burns and Cuming discussed whether $t. Paul was a good acquisition for
Alleghany. Tr. at 165. : -

(56) On July 31, 1987, Merrill Lyach provided Alleghany with a
"Summary Pre-Tax Break-Up Valuation™ of St. Paul, HMerrill Lynch analyzed the
break—up value of St. Paul and also analyzed an acquisition of 5% of the gshares
of §t. Paul in the open market followed by a busimess combination Ffor the
remsinder of all the shares. Minn., Ex. C; Minn. Tr. at 139.

(57) On August 6, 1987, Burms sent 3 memo (Minn. Ex. D) to the
executive committee of Alleghany reporting that Alleghany and ita subsidiaries’
owvned over 600 ,000 shares of St, Paul common stock {(approximately 1.2%). Buras
also reccunended that the executive committee authorize the purchase of up to
5% of St. Paul stock., The management of Alleghany is authorized to purchase up
to $30 million of stock before obtaining board appreval. Minn, Ex. Dj Mian.
Tr, at 142. Co S ' '

{58) On August 11, 1987, Merrill Lynch sent Burns a “preliminarcy
financing analysis™ of St. Paul. The contemplated hypothetical trangaction
involved a tender offer for all of the stock of St. Paul, the merger of
St. Paul and a subsidiary of Alleghany, and the withdrawal of what
Merrill Lyuch and later Alleghany referred to as “excess capital™ from
gr. Paul's insurance companies. ¥Mlon. Ex.. F: Minn. Tr. at 148.

(59) On August 12, 1987, the Alleghany Executive Ccmmittée met by
te}ephone and authorized the purchase of up to 2.5 million shares (4.9%) of
gt. Paul stock. Minn. Ex. 5; Tr. at 178,

 (60) 0a or before August 12, 1987, Hexrrill Lynch sent Alleghany a
. 24~page booklet entitled "Santa Claus. - preliminary LBO Analysis,” which
analyzed a 100% leverage ‘tuyout of St. Paul, Including post-acquisition
extraction of excesa surplus ($335 million), improvements in bond portfollo
tncome ($220 willion), and the sale of three assets of St. Paul: Nuveen, Swett
& Crawford, and Minet. ($752 wmillion pre-tax). Minun. Ex. E; Minn. Tr. at 147.

(61) Alsa on August 12, 1987, Burns wrote a memo to Kirby describing

the Merrilil Lynch LBG plan as “a very aggressive and detalled plan which looks
very attractive. While the plan Involves a large amount of leverage it seems
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handleable even under a difficult worst case scenario.”™ 'Tr. at 179, Buras
congldered the plan "venturesgome™ but thought "it mipght bé the right time for
ua to. consider & wore aggressive approach with the remaining Al leghany
assets.” Minn. Ex. G; Minn. Tr. at 152; Tr. at 179. ' S

. (62) Oa August 13, 1987, Burns wrote a memo to Kirby summarizing the
Banta Claus document, outlining a $3.2 billiom price for the purchase of St.
Paul, to be financed in part by selling three St. Paul assets, increasiug bond
- portfolio revenue, and extracting surplus Alleghany considered to be "excess”
‘as well as equity capital of Alleghany, in combination with debt financiung.

| Mino. Ex. H; Minn. Tr. at 154, . e e -

© . (63) Om August 17, 1987, Kirby responded to Burns' August 12 memo
stating that he was "in sccord with most of the things yoit have ‘said,” and
specifically agreeing to Burns’ statement that “it might be the right time for
us to consider & wore aggressive approach with the remdining &lleghany
aggets.” Minn. + G at 3; Tr. at 179-180, Kirby did not at this time halc
~ the coutinuing work on the acquisition analysis being done by Cuming, Burns,
and Merrill Lynch, though he was obviocusly aware of it.- S

: (64) In the period following Kirby's August 17 respouse, from
August 17 to September 14, 1987, Alleghany and ite subsidiaries purchased
approximately 1,100,000 additional shares (2.4%) of St. Paul stock.

{(65) On September 15, '1987, the Alleghany.Boa‘::i of Dlrectors met and
authorized the purchase of up to 4.5 million shares (9.9%) of St. Paul stock.
Minn, Ex. 6. ' R

(66) Ou September 28, 1987, Cuming prepared a memo entitled "St. Paul
Strategy: Steps.” This two-page memo described in some detail potentlal steps
to follow in the St. Paul acquisition. Minn. Ex. 2; Tr. at 181-184, The nmemo
is veproduced in full as. follows: - .

'St. Paul Strategy .

1. Acquire 4.9Z. Prepare 13D £iling.

2. Cross the 5X threshold and use the mext ten days before
the 13D must be filed to add stock up to 9,9% for
investment purposes. The 13D filing does not require
any halt in stock purchases, and Alleghany may continue
to purchase up to 9.9% after filing, if not -already
achieved. e

3. <Crossing the 102 threshold requires: - .

a. Permission from the Insurance Commissioner that
could take four moaths to obtaim.

b. A Hart-Scott-Rodino filing (takes 30 days).

- 10
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c. Should Alleghany's inteations change from
investment to merger, acceptance from the company
of Alleghany as an “approved buyer™ under the
Minnesota anti-takeaver statute, permitting a
merger,

d. Pfqbébly (though not_ﬁeceséarily)'aome form of
© contact with the company regarding Alleghany's
. intentions. S

.4?:”'Iffalleghany's investment intentions were to change and
S0 4f 2 100% leverage buyout were acceptable to the
Lo target, it would Probably happen at this point.

5. Af£é£ Iusurance Commission approval to exceed 10%,
- preferably without an upper limit, but at least with
authorization to go to 20X, Alleghany would countinue to
buy. :

6. At 207, Alleghany would be the dominant stockholder and
‘eldgible for equity accounting, whether or not the
company management looked on Alleghany in a friendly
manner, N : .

7. At this poilnt (above 10Z) any possibility of a future

merger is precluded for five years by the Minnesota

- anti-takeover statute, and Alleghany should only push
‘ahead to this 20% investment level if it intends,
through friendly or unfriendly means ({.e., with
company support or through a successful proxy fight to
control the board) to fully implement the following
actiongs

a. The divestiture of certain saleable assets, such as:

g o Suggested
Assers After—-Tax Proceeds
Ruveen ' o $391
 Minet o 112
Swer. [sic] . .
‘& -Crawford o ‘ 132
$535

b. The use of these and other proceeds (cash and
cxcess surplus) to shrink the capitalizarion by
 15mm. shares to, s&8y, 33MM shares of which
Alleghany, with 10mm shares, would own 30%.
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€+ A substancial increase in  the yield on the
$6+ billion portfolio, with a target after-tax
improvement of 2% or $120 willion, equal to $3.60
per St. Paul share. A combination of a stock
shrigk and a 2% after~tax yield improvenent
produces approximately $15 per share, Alleghany
earnings from its 100mm share holding of St. Paul.

8. Alleghan}fs_positionzas a 30% stockholder with
effective control of the board makes it easier to
determine and establish the “end game.™" Amoug the

pOBSiblenghQiégs“EIES
a._'Aéqdi#e 100X thorough a leverage buyout. .

b. Acquire 80%, aliowing financial consolidation, also
with substantial leverage.

¢+ Acquire 51X to agsume continued control,'requiting
Alleghany to iacur large borrowing. -

d. ‘Remain at 30% exercising effective control,
€. Merge.alieéhany aod S5t. Paul.

(67) Cuming's September 28, 1987, memorandum was prepared without the
advice of legal coungel. It accurately reflects Ciming's opinions as of
September 28 and October 7, 1987. Tr. at 183, 189.

(68) On September 29, 1987, Burns sent a memo to Kirby regarding,
smong other things, the St, Paul acquisition. Burns attached Cuming's
September 28 memo which he described as "curreut strategy aod strategic
options.” Buras characterized the memo as "a pretty good summary” but
indicated that "it's probably anot wise to 30 inte any greater detail right
now."” Burne also stated that, "if donc according to plan,” St. Paul was a
"better deal” than any other deais the¥ were considering., Mian. Ex. 3; Tr. at
184~-186. o : :

_ (69) On October 1, 1987, Burns sent Kirby a memo describing his
half-day weeting with Merrill Lynch in which they reviewed St. Paul “from stem
to stern, concentrating om management, thelr specific capabilities, the
business mix, etc.” Ind. Tr. at 188. _ '

(70) Oa October S, 1987, Alleghany surpassed the 5% ownership level
in St. Paul stock and thus triggered the requirement to f£ile a Schedule 13p
with the federal Securities and Exchange Commission (SEC) within ten days. .
Alleghany's genéral counsel, Scmerville, was responsible for preparing the 130
filing. Mion. Tr. at 382, - S

71 Qn October 8, 1987, Kirby sent Burms a;memorandum-responding_to
the September 29 memo. Minn. Ex. 1. Kirby's memorandum stated that:
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[I]t looks as though you [Burns] and Dave
{Cuming] may have got well out in front of me
with your thinking on STPL, or so 1t would seem
from the above {September 29 memo] and Dave's
September 28 memo regarding 'Strateglc. Optiocuns.'
We not only don't need any more detall on most
of what Dave has outlined, but I consider most
of what he has posed quite fanciful. All our
Board has approved and all we intead to acquire,
for investment, 1s something less than 10% of

STPL's outstanding common.

| (72) Kirby's October 8, 1987, memo was prepared with the advice of
- general counsel Somerville, who suggested changes to the memorandum. Minn.
Tr. at 389. ' '

(73) On October 15, 1987, Alleghany filed a Schedule 13D with the
SEC, disclosing that it owped approximately 8% of the shares of St. Paul.
Minn. Ex. 143 Mion. Tr., at 159, ) ' S

(7'4) On COctober 21, '198?,-'the Alleghany Board of Directors met and
authorized the purchase of 15.1% of the common stock of St., Paul.
Minan. Ex. 7; Minn. Tr. at 158,

(75) On November 12, 1987, Alleghany filed with the Minunesota
Departuent of Commerce its Form A statemeat, stating that it proposed to
acquire 15% of the outstaunding stock of St. Paul. Mina. Ex. 8 at 14,

. (76) On November 19, 1987, Alleghany filed an améendment to its
Minnegota Form A which included a statement that Alleghany's management
intended to seek authority from the Alleghany Board of Directors to acquire up
to 20% of the outstanding stock of St. Paul. Minn. Ex. 10 at 14-15.

(77) On December 16, 1987, the Alleghany Board of Directors approved
the acquisition of up to 20 of the common stock of Sr. Paul. Iod. Tr. at
98-99. ‘

Allﬁghé;;jr"s St. Paul Acquisition Plans and Proposal

(78) Alleghany’s stated plans with regard to St. Paul are to acquire
up to 20% of the common stock of St. Paul, which would require approximately .
1007 of Alleghany's net worth, and to remsin as a passive investor in the
company.  Tr. at 114~116, 118, 131, According to Alleg_hany,_ a 20Z investument
is desirable because it will perimir the use of equity accounting, reflecting
St. Paul's IncoBe pro rata on Alleghany's income statements. Tr. at 106-107,
Alleghany states that it has no present plans to alter or attempt to alter
anything about St. Paul, including its assets, investment poliecy, corporate
organizatioun, business, or management. Tr. at 116.
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(79) Alleghany will not exclude from consideration any possible
courses of action with regard to St. Paul. It "reserves the right to
formulate such plans or propesalsz, and to take such action, as may seen
appropriate in the circumstances existing at any future date.” Regiatration
Statement at 17. Though "passive,” Alleghany st1ll intends to vote irs 20%.
stock as a means of influencing wmanagement. . Tr. at 131,

(80) Alleghany does mot wat to be linited to 20%. 'rr._-qt'lzo.-._"'
Furthermore, Alleghany does not rule out going beyond 20X. Tr. at 121-122, .
141. ' '

(81) Alleghaﬁy always seeks to maximizé thé value of 1.ts'sharés and .
will consider pursuing any legitimate course of action that it believes will
inerease {ts value to its shareholders. Ind. Tr. at 163, 194.

(82) Alle.ahany 8§ present plans iaclude at least the following.
{a) Acquix:e up to 20% of the stock of St. Paul.

(b) ytilize equirty a.ccouuting.

(e) Conduct continual review to determine what, 1f any, acti.on would
increase the value of its investment to Alleghany shareholders. :

(83} Alleghany has considered several prcoposals with regard to St.
Paul's operations, luncliuding the following:

(a) Extracting surplus from St. Paul that Alleghany considers .
"excess,” or beyond what is vecessary to sustaln the company . Mim Exs. 2,
E, G and H.

(b) Selling certain St. Psul assets, such as Minet, Swett & Crawford
and Nuveen, and using the Ffunds im more profitable investmem:s. : Id.
Alleghany does not comslder these subsidiarlies of St. Paul asg attrazctive
segments of the business. Tr. at 172-173. Burns and Cuming have discussed
the possible sale of those subsidiaries. Tr. at 165.

{c} Having St. Paul huy back up to 15 million shares of it:s own. st:oc_k
using what Alleghany considers “"excess”™ capital. Minn. Ex. 2.

(d) Iocreasing the after-tax yield on the bond portfolio by 2X. Id.

DISCUSSION AND ANALYSIS

Equity: Aci:aunting

A]_lechany states that equity accolmtiug 1Is one rat:l.onale. :Eor its
desire to acquire Z0X of St. Faul. Equity accounting may result in an
increase in the price of Alleghany stock, by increasing the reported earnings
per share of Alleghaay stock by refle.ct.tng nondividend income of St. Paul. .
Tr. at 99-104. The issue of equity accounting is important only as it bears
on Alleghany s credibilicty as to whether, in fact, Alleghauny intends to be a
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passive investor. The Cuming memo (Minn. Ex. 2) recommends that Alleghany
should push ahead to the 20% investment level only if it iatends, through
friendly or unfriendly means {{.e., with company support or through a

successful proxy fight to control the board) to fully implement certain

actlions including a sale of St. Paul's subsidiaries and shrinking the
capltalization of St. Paul, thereby increasing Alleghany's position in

St. Paul to 30% in order to be in & position to "establish the end game,”

e.g., an LBO. Alleghany used equity accouating as the explanation for-its
decision to acquire 20X of St. Paul. In the Minnesota proceeding, Kirby

_ testified that equity accounting was the major reason for acquiring 20%.

Tr. at 150, Minn. Tr. at 322. 1n Wisconsia, Cuming testified that it is :
merely an "added benefit.”™ 7Tr, at 109. Alleghany would probably acquire 20% . -
even if equity accounting wera not available. Tr. at 151%1. 'This inconsistency
sheds doubt on Alleghany's eredibility. :

As Howard Carver testified, whether equity accounting is available '
depends upon the ability of the investor to influence management. Tr. at 344,
346. Equity accounting is used ar 20% because there is a. rebuttable
presumption that the investor can influence management. Exhibit W-24,
Mr. Cuming has denied the ability of Alleghany to inflgence management at
20%. Tr. at 115, 122. 71t 1g inconaistent for Alleghany to claim it cannot
influence management and yet contend that it Intends to use equity
accounting. Txr. at 364. Indeed, Howard Carver opined that equity accounting
would not be avallable to Alleghany based in part oo Alleghany's statement
that it cannot Influence management. 7r. at 350.

In addition, because of the magnitude of the iInvestment ia St. Paul,
1.e., 1002 of Alleghany's net worth, one would esxpect Alleghaoy to seek some
assurances that equity Bccounting would be avallable, if the ability to use 1t
is teally a major reason for acquiring 202. Tr. at 348-350, 358,

It is wvot clear that equity accounting would produce any increase in
the value of Alleghany stock, merely by altering its status under an Income
reporting rule. Tr. at 402-404; Ind. Tr. at 263, 291. 1Indeed, the fact that
100% of Alleghany's net worth 1s {nvested in a passive minority position in
St. Paul may produce a discounting of the value of Alleghany stock. Tr. at
400; Ind. Tr. at 264. These factors cast doubt on the credibility of _
Alleghany when clalming that a major reason to purchase 20X of St. Paul is to
utilize equity accounting, '

Passive Investmenr

A 20% passive stake {8 not a Hkely long—~term position for Alleghany,
in view of circumstances surrounding Alleghany's investment. Tr. at 399-401,
448-449, 456-458. The more persuagive testimony is that of Joseph Dovwling who
testified that, In his opinion, it i1g uareasounable to expect Alleghany to sit
indefinitely 2s a passive 20% igvestor. Neither Alleghany's history nor its
respongibilities to 1lts owm shareholders suggest that 1t would remain at 20%.
Tr. at 399-401. The record clearly indicates that present Alleghany
management {s a proactive group. They buy and sell companies, spin off
assets, and othexwlse do what it takes to maximize retura for the
stockholders, primarily the Kirbys. This was confirmed by Dowling who knows
‘Alleghany management. Tr. at 401402, 448-449,
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Were Alleghany to remain passive, as it claims it plans to do,
Dowling has stated that "it would be the only company in the United States
that ever invested 100Z of its net worth in another company and remained so
passive.” TInd. Tr. at 285,

It is not credible that Alleghany would propose this large an
investment (100% of its rnet worth) and yet mot have any plans or proposals for
future action beyoud a passive investment of indefinite duration, espectally
in light of the very specific and comprehensive strateglc five-year plans
developed annually by Alleghany. At the very least, Alleghany plans a
continual review of its position and its options to evaluate how best to
maximize the value of its massive investment.

_ Several options are available to a 20% investor such as Alleghany,
should it choose not to remain passive. As 4 matter of statutory presumption,
Alleghany will have the power tg direct the management and policies of
St. Paul as a 20X investor. ‘If it chooses to.exercise that power, there are
‘several possible actions it could pursue. Tr. at 397-399. Allephany could
cause St. Paul to shrink its stock, thus inereasing Alleghany's share in the
company at no coSt to itself. Im fact, Cuming testified that this was his
recommendation since those actions would mske the Alleghany stock “more
valuable or more secure.” Tr. at 183-184, 189.

Combination with a few other {nvestors iz also possible to force some
of the more drastic restructurings of St. Paul. Many of these oprions can be
accomplished'withput regulatory approval from a 20% base of ownership.

No.significant externsl forces will compel Alleghany to remain
‘passive at 20X. As suggested by Dowling and by laternal Alleghany
correspondence, approval at 20% may only be an intermediate target. Tr. at
208, 401. It is likely, therefore, that as a 20% sharenolder, Alleghany will
conslder and may well implesent some or all of its proposals, unless
restricted by regulatory authorities. This might include a proxy fight
(Tr. at 405-406) 4nd a stock buyback which could have the effect of raising
Alleghany's holdings of St. Paul from 20% to 30% without buying another
share. Tr. at 176. Virtually all of these alternatives will have a tendency
to contract St. Paul’'s capital and thereby reduce its ability to write the
lines of insurance it currently writes with the same degree of safety.

Ef fects on Policyholders

The were presence of a 20% investor will cause Cconcern among
St. Paul's relnsurers and may, therefore, limit the amount of business St.
Paul and St. Paul Fire and Casualty can write. Tr. at 301-304.

By becoming a 20X investor in St. Paul, Alleghany would undergo a
very significant decrease in liquidity. This would adversely affect
Alleghany's ability to withstand downturns in the insurance industry.

Mino. Tr. at 413, 429. As Dowling testified, "I would disagree with the
probability that [Alleghany's remaining passive at 20% and letting St. Paul
manage itself] would occur; because this business is extremely cyclical. I
disagree that management would fiand ir pleasant, pleasurable or even tolerable
to sit through a deep underwriting cycle and let The St. Paul continue to.
offer med mal business.™ Tr, at £50. .
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If Alleghany, as a 20% owner, carried out 1ts proposals to divest
certain assets of St. Paul and buy back 15 million shares of St. Paul stock,
and {f St. Paul then experienced a year Like 1984, St. Paul could end up with
dangerously high ratiozs — a premium to surplus ratie of 3.6x and a reserve to
surplus ratio of 7.6x. These rarles would require management to reduce net
written. premium by approzimately $600 to $700 million in the most volatile
line of business, probably.medical-malpract1Ce,- Tr. at 378. These ratios
would also reflect a financial condition of St. Paul that would seriously
threaten the interests of St. Paul policyholders. - Tr. at 375-380;

Exhibit W-20. ' N

_ The proposal to alter $t. Paul's bond portfolio to Include

higher—yield, higher-risk securities would, 1f implemented, decrease the

. stability of St. Paul and its ability to weather d1fficult years, thus. |
- threatening the Interests of the policyholders.. Ind. Tr. at 262.

The presence of a 20% investor whose preemlnent goal is to maximize
value to its shareholders will conflict with the interest of policyholders of
'St. Paul. The short-term bemefits that may be available to Alleghany :
shareholders through restructuring st. Paul, divesting assets, and Treducing
gurplus are threatening to the long~term interests of St, Paul policyholders.
Minn. Tr. at 431, 518-19. The risks to St. Paul policyholders are exacerbated
by the volatile lines of insurance that St. Paul writes.

By thelr own admission, Alleghany management does not have rhe skill,
capability, or time to run St. Paul. Tr. at 54. While Alleghany states thatg
it has no intentlon of replacing St. Paul management, Alleghany d1d replace
management when it acquired Shelby. Tr. at 59. As indicated by the testimony
of Haugh snd Dowling, there is g likelihood that upper management of St, Paul
would leave or be replaced in the event of a change in control of St. Paul.
Tr. at 232, 411-413. Uhile Shelby may have experienced s turnaround when
acquired by Alleghany, as noted by Speacer L. Kimball, that turnsround may
depend upon Alleghany's initial willingnessa to pour money into it. The test
of time wilil determine Alleghany's competence ta wanage Shelby. One year is
not sufficlemt. Tr. at 504-505.

Ownership of St. Paul by a nouinsurance interest, such as Alleghany,
creates the potentlal for conflict between the long-term interests of St.
Paul's policyholders and the short-term profit interests of Alleghany
ghareholders. Tr. at 413-421. :

In the Califorula deciafon in a related matter, the Iasurance
Department wrote as follows:

"ITlhe applicant has explored various
sirategles with regard to its interest in

St., Paul, which atrategies include both
internal reviews as well as analyses prepared
by Merrill Lyanch. The strategles have been
submitted to and reviewed by this Department.
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In accordance with the determinations to be
made pursuant to [California Insurance Code]
Section 1215.2, this Department has found that
the strategies contained in those analyses
would be unfair and unreasonmable to the
policyholders and would resulr in the financial
condition of the acquiring person jecpardiziag
the financial stability of the insurer. '

"For example, the insurance subsldiaries of
. The St. Paul Companies, Inc. write a

- substantial book of medical malpractice
insurance. That business is a "long-tail’

- 1iability line which must be supported by
prudent Investment management and conservative
investments which are properly matched to the
duration of I1ts liabilities. According to the
various plans, strategles and analyses whilch
have been prepared by or for Alleghany, 1if
Alleghany chose to coutinue acquiring the
common stock of The St, Paul Companies beyond
20%, it would do so through the increased use
of leverage. The debt service for the leverage
of Alleghany would be met, in pert, by asset
sales and the turnover of the laosurers'
Investment portfolios into higher yielding
securities of lesaer quality. The potential
action is deemed hazardous and prejudicial teo
policyholders.™ California Department of
Iosurance decision at p. 2.

The Californis decision goes on to state that:

"The applicant states that its only present
plan is to purchase up to 20X of the
cutstanding shares. . . . [{T]lhis Department can
only wmake a determination with regard to the
Information before it.” Id.

. Califormia conc.luded that as long as Alleghany said its present plans
are to acquire only 20% of the stock, it would not loock beyond this bare
statement and, therefore, it approved that limited acquisit:ion, despite the
pex:ce:!.ved detrimental effect on the policyholders.

I would ask what the California Department would do 1f a year from
now Alleghany came back asking to acquire another 201 ox 30%? 1% would have to
asgume that so long as Alleghany stated that it had "no {p::esen:] plans . v
with regards to the liquidation, sale of assets, mergers, changes in boards of
diréectors or changes in executive officers,” but that "Alleghany intends to
continue to review its equity: interest in St. Paul and Teserves r.he right to
formulate such plans or proposals, and to take such action, as may seem
‘appropriate in the circumstances existing at amy future date” (Id. ) that the
Department would feel obliged to reach the same conclusion.
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At what polnt, then, would California decide that Alleghany had
acquired enough stock to be able to change the character of §t. Paul's
business aond investment philesophy so as to be detrimental to the interests of
1ts policyholders to the exteat that the p::oposal should be denied?

I believe that there is sufficlent infomation to make that
determination now, .

I‘he Nort'ﬂ Dakota Comnissioner reached the opposite conclusion and
denled Alleghany s app].ication, finding thac. -

fa) Alleghany & plans to extract: aurplus capital from St. Paul may
well endanger its policyholders who. depenfx on- those assets to satisfy claims.

(b The policyholders would . bear the risk of loss if Alleghany 8
plans for a possible leverage buyout were to fail,

(c) Alleghany's plans to accomplish an after-tax increase in yleld of
‘at least 2% would require a riskier investment than St. Paul's present
conservative management. North Dakota decision at 40-43.. I concur with the
North Dakota Cotmissioner's concerns.

Effect on Competition

Wisconsin 1s more fortunate than many states in that it still has a
significant nuaber of companies that sell medical malpractice insurance in the
state. ' St. Paul 1s one of those companies. Its share of the market is over
15% and it is oume of the top five companies in that market. Should Alleghany,
as a controlling stockholder of St. Paul, take the actlons it has identified
which may reduce the viability of the company in this limited market, there is
a teal possibility that competition in the medical malpractice 1nsurance
business would be substantially lessened,

legislative Interest

In the original 611.72 (3), Wis. Stat., the Wisconsin Yegiglature
mandated that "The commissioner shall approve the plan of merger unless he
finds, after a hearing, that it would violate the law or be contrary to the
interests of the insureds of any participating domestic corporation or the
Wisconsin insureds of any participating nondomestic corporation.”

Now, in 611.72 (3), Wis, Stat.; the legislature mandates that “The
conmissioner shall approve the plan if the commissioner finds, after a
hearing, that it would not violate the law or be contrary to the ‘interests of
the insureds. . + ." Certainly, the commissioner must give some significance
to this change in 13“8“388-

In the Origina.l statute the commissiomer had no discretion to
disspprove a .plan unless he found -that it would be contrary to the iInterests
of the insureds. - In the event ‘of an unfriendly takeover, this statutory
language would clearly place a burden upom the cowpany objecting to the
takeover to come forth with evidence to show that the plan would, in fact, be.
contrary to the interests of the insureds. Failing this, it would seem the
conmissioner has no choice but to approve the plan.’
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However, with the current statutory lanmguage, it would appear that
the burden shifts to the company proposing the takeover to bring forth
evidence to show that the plan will not, in fact, be contrary to the laterests
of the insureds.

Thus, the question that must be answered is: Are the facts such that
the commissioner must f£ind that the plan will not violate the law or be
contrary to the interests of the insureds?

A_‘Llcag}mny s aﬂswer to: t:his question ls: It wi.ll not violate the law
or be contrary Lo the: interests of the Iinsureds because they do not iantend im
their present plan to- change auyt";ing. However, 1t réserves the righc to
request modification of -the - plaa at any time in the future.

Alleghany twice stat:ed_,' once 4t the px:e—heari.ng,' and at the hearing
jtself, that it chose pot to dispute nor defend against the presumption in s.
600.03 (30), Wis. Stat., that acquiring 10% of a. corporation 8 stock
constitutes acquisition of concro},.

Therefore, I believe that 1 must proceed on the . assumption that the
'purch.ase of 20% of St. Paul's stock does give Alleghany countrol of St. Paul,
thus negating any bare statement that Alleghany has no plans at this time to
effect any changes, especlally when they further state that they reserve the
right to ". . . formulate such plans or proposals, and to take such action, as
may seem appropriate In the cirmmstauces ex:[st:ing at any future date.,”

1t would be at best E:3 remarkable set of circumstances to have an
investment company 1nvest almost all of its assets ‘in an insurance company and
just sit back and receive such dividends as the insurance company would
declare. It is ludicrous to expect someone to believe that sat of
circumstances will actually occur, as set fort:h in Alleghany s application.

Alleghany cannot survive if its only income fm its assets 1s a
‘dividend paid by St. Paul. It will have to try to improve its Iincome through
active management of St. Paul and its subsidiari,es.

=

: Constitutional Issmes

Alleghany contends that &, 611. 72, Wis. Stat., s unconstitut:ioaal
because it counflicts with the Commerce' Clause of the U.S. Constitution and =
with the Williams Act, 15 U.S.C. 8. 78= (d) and (&) and 78 (d) to (£). Both
agssertions ignore tha MeCarran~Ferguson Act, 15 U.$8.C. 88..1011-1015.

"The McCarran~Ferguson Act permits the states to regulate the
*business of insurance' and removes all Commerce Clause limitations upon this
suthority. . . - The McCarran-Ferguson Act also bars conflicting federal
regulation of insurance.” Professional Investors Life Insuraace Co. V.
Roussel, 528 F. Supp. 391, 400 (D. Kan. 1981).

' "The « » .« restﬂations merit. HcCarran—Fex:guson protection because
they protect the security of policyholders.” Professional, supra, at 402,
See also John Alden Life Insurance Co. v. Woods, Fed. Sec. L. Rep., (CCH)

5.98,617 (D. Idaho Dec. 19, 1381).
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CONCLUSIONS OF LAW

(84) Allephany has the burden of proof im this proceeding to show by
a prepounderance of the evidence that 1ts plan of acquisition 13 not centrary
to the interests of the insureds of ‘any participating domestic corporation or
of the Wisconsin insureds of any partlcipating nondomestic corporation and
that the five criteria specified under s. 611.72 (3) (a) to (&), Wis. Stat.,
are fulfilled. o

(85) Alleghany's plan of acquisitiocn is contrary to the iaterests of
the insureds of St, Paul Fire and Casl;a__‘]_tyl the Wisconsin insureds of
St. paul, and the public. o .

, (86) Alleghany has failed to sustaln 1ts burdén to show that the
effect of the acquisitiou of control would not be to create & monopoly or
gubstantially to lessen competition in insurance in this state. - :

(87) Alleghany has failed to sustaia its burden to ghow that its
financial condition is not likely to jeopardize the fimancial stability of the
domestic stock insurance corporation or its pareat lnsurance holding '
corporatlion, or prejudice the interests of its Wisconsin policyholders.

(88) Alleghany has failed to sustain its burden to show that the
plans or proposals which it has to liquidate the domestic stock insurance
corporation or its parent insurance holding corporation, sell its assets, or
congolidate or merge it with any persos, or make any other material change in
its business or corporate structure or management are falr and reascmable to
policyholders of the domestic stock insurance corporation or ia the public
interest. . :

(89) Alleghany has failed to sustais its burden to show that the .
competence and integrity of those persoms who would control the operation of
the domestic stock imsurance corporation. or its parent insurance holding
corporation are such that it wouid be 1n the interest of the policyholders of
the corporatlion and of the public to permit the acquisition of countrol.

(50) The Commissioner has the authority under the McCarran-Ferguson
Act, 15 U.S.C. 88. 10111015, to deny Alleghany's petition.’

ORDER

IT IS HEREBY ORDERED THAT:

_ Alleghany Corporatioa's applic_ati’én for approval of its proposed
acquisition of control of The St. Paul Companies, Inc. including the St. Paul
Fire and Casualty Company, a Wisconsin corporation, ls denled. T '

Robert D. Haase
Commissioner of Ingurance
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Section 227.48 (2}, Wis. Stat., requires the agency to notify you
that you have the right to petition for rehearing pursuant to section 227. 49,
Wis. Stat., or to seek judicial review of this decision pursuant to :

saction 227 .53, Wis. Stat.
These petitions should be addressed i:o or served on:

Commissioner of Insurance, Respondent
Office of the Commissioner of Insurance
123 West Washington Avenue

Madison, Wisconsin 53702

- At all times material, the relevant: part of 8. 227.49 (1),
Wis. Stat., reads as follows:

"227 .49 PETITIONS FOR REHEARING IN CONTESTED CASES. :
(1) A petition for rehearing shall not be a prerequisite
for appeal or review. Any person aggrieved by & final -
order may, within 20 days after service of the order, file:
a written petition for rehearing which shall .specify in
detail the grounds for the relief sought and supporting
authorities. An agency may order 8 rehearing on its own
motion within 20 days after service of a final order.

This subsection does pot apply to s. 17.025 (3) (e). No
agency 1s required to conduct more than one rehearing
based on a petitlon for rehearing filed under this
gubsection in any cont:esteé case.”

At sll times material, the relevant psrt of 8. 227.53 (1),
" Wis. Stat., reads as follows:

"227.53 PARTIES AND PROCEEDINGS FOR REVIEW. (1) Except
as otherwise specifically provided by law, any person

aggrieved by a decision specified in s. 227.52 shall be
entitied to judicial review thereof as provided in this

chaptex.

(a) 1. Proceedings for review shall be instituted by
serving a petition therefor personally or by certified
mail upon the agency or one of its officlals, and filing
the petition in the office of the clerk of the ecircuit
court for the county where the judicial review proceedings
are to be held. , . .

2. Unless a rehearing is requested \_md_et'é..:227.49, K
petitions for review under this paragraph shall be served ..
and flled within 30 days after the service of the decilsion -
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of the. agency upoa a.ll parties under s. 227.48. If a
rehearing is requested under s. .227.49, any party desiring
judiclal review shall serve and file a petition for review
withia 30 days after service of the order finally
disposing of the application for rehearing, or withip

30 days after the. final disposition by operatioun of law of
any such application for rehearing. The 30—day period for
serving and filing a petition under this paragraph
commences on the day after personal service or mailing of
the deciaion by the agency.

-

- Robert D. Haase '
Commissioner of Insurance
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