" OFFICE OF THE COMMISSIONER OF INSURANCE STATE OF WISCONSIN

In the Matter of Application for Conversioh of Decision on Motions
Blue Cross & Blue Shield United of Wisconsin' To intervene as Parlies
Mations to intervene as Parties, Case No. $9-C26038
Motions by ABC for Health, Wl AARP,

Wi Coalition for Advocacy, Medical Coliege

of Wisconisin, and UW-Madison Medical School

PRELIMINARY DISCUSSION
Procedural History

On June 14, 1999, Blue Cross and Blue Shield Uniled of Wisconsin ("BCBSUW™), a service insurance
corporation organized under ch. 613, Stats,, filed with the office of the commissioner of insurance ('Office”™)
an application for approval of a plan of conversion to a stock insurer erganized under ¢ch. 611. On
November 3, 1999, the Office served nofice on BCBSUW that a class 1 contested case hearing regarding
the application would be held on November 29, 1999, commencing at 10:00 a.m. in Milwzukee. At the
same time the Office caused notice of a public and informational hearing (and notfice to the public of the
class 1 contested case hearing) to be published in the official state newspaper and in all the major
newspapers located in the state ("Notice™). The public hearing commences al noon on November 29, after
the class 1 contested case hearing, and continues from 10 a.m. 1o 4 p.m. on Tuesday, November 30.

The Notice contained a deadline for motions of November 19, 1999. On November 19, 1293, motions to
intervene in the class 1 contested case hearing were received by the Office from ABC for Health, Wl AARP,
W1 Coalition for Advocacy, UW-Madison Medical School, and Medical College of Wisconsin {"movants™).
BCBSUW filed a brief in opposition to all the motions on November 22. No other motions were filed. On
November 23, 1999, at 2 p.m. |, Connie L. O'Connell, Commissioner of Insurance ("Commissioner”)
presided over a pre-hearing conference regarding the pending motions to intervene,

Appearantes
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Madison, Wl 53708-1380

T. Michael Bolger, Attomey, President & CEQ ;
For the Medical College of Wisconsin, Movant |
8701 Watertown Plank Road
Milwaukee, Wt 53228-0509



Roberl A. Peterson, Jr., Aftorney

For ABC for Health, Wl AARP, Wi Coalition for Advocacy, Movant
152 W. Johnson Street, Suite 206

Madison, Wl 53703-2213

Jeff Spitzer-Resrick, Altomey

For ABC for Health, W1 AARP, WI Coalition for Advocacy, Movant
15 N. Carroll Street, Suite 400

Madison, Wl §3703

Pre-Hearing Conference Order

At the conclusion of the pre-hearing conference, and with agreement of the movants and BCBSUW, an
order was entered providing for argument of the motions by briefs to be simultaneously filed with the
Commissioner not later than 3 p.m. November 26. Each of the movants filed a brief or a letter.

DECISION
Summary

The motions to intervene are denied because the movants asserted interests do not constitute interests
specifically protected under ss. 611,76 and §13.75, Stats. However, the Office will ensure that each of the
organizations seeking party status has a full opportunity to participate in this proceeding, including, if
appropriate, to offer expert testimony at a continuation of today’s hearing, to pose questions to the
applicant, and to discuss the pending application with the investment banking firm retained by the Office.
Today's hearing will be continued. Any such further proceedings will be added to the record. The Office
intends to ensure that this application receives a complete and public review. The Office has no intention of
allowing any consideration, including the applicant's expressed desire to complete the approval process by
year end, to supercede that full and fair review.

To have standing as a party in the contested case the petitioners must meet a two part test. They must
dermonstrate the decision of the agency causes injury fo their interest and the interest they are assering is
recognized by law. The potential injury asserted by these parties is no different from potential injury to any
member of the general public caused by the agency action or inaction in this proceeding. To allow standing
in the instam case would establish a precedent for the agency to admit multiple parties in future
proceedings, each with a specific interest that is one among many o be considered by the Office in
determining the public interest. This is not what the statute contemplates. Therefore, | have denied the

motions to intervene.

Fortunately, the Office has broad discretion to structure the review process to maximize participation by
organizations such as those represented by the petitioners. 1 wili use this discretion to ensure each of the
organizations seeking party status has a full opportunity to participate in this proceeding. Therefore,
although | cannot, under the law, grant the petitioners status as parties, | can grant them similar ability to

participate in the process.

The Office has aiready met with a wide range of organizations (including all of the movants) which have
expressed their views regarding issues associated with the pending application. For example, } personally
~ have met with representatives of ABC for Health and Wi Coalition for Advocacy on June 23, 1998 and

November 4, 1999 (as well as on May 4, 1999, in a meeting which preceded, but foreshadowed the current
application). Wisconsin AARP participated in the meeting on povember 4. In addition | have received
letters dated June 23, July 21, August 31, October 21, and November 17, 1988, from those organizations.
These letlers include expressions of satisfaction that suggestions made by the organizations were adopted
by the Office. Office statf have had innumerable contacts or discussions with representatives of these
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organizations. ! intend to continue to use the statutory discretion to structure the review of the BCBSUW
application to aliow these organizations meaningful participation in that process.

Discussion

The application of BCBSUW for approval of a plan of conversion 10 a stack insurer is governed by s.
£513.75, Stats. Section £13.75, Stats., provides that a service insurance corporation may convertto a stock
insurer organized under ch. 611, Stats., *upon complying with ... as much of . 611.76 as is applicable....”
Section 611.76, Stats., is the statute that governs the conversion of a mutual insurer to a stock insurer.

There are two significant aspects to note regarding s. 611.76, Stats. First, it applies to 2 conversion that
affects rights policyholders have in & mutual insurer {voting, interest in equity efc.) Policyholders do not
have any similar rights with respect 1o a service insurance corporation. This leaves a grest deal to the
Commissioner's judgement as to what portion of 5. 611.76, Stats., is "applicable” to a service insurance
corporation conversion. Second, s. 611.76, Stats., gives substantial discretion to the Commissioner to
contro! the conversion subject to the standard that the Commissioner must approve the conversion unless
the Commissioner finds that “the plan violates ihe law or is contrary to the interests of policyholders or the
public.” The rejevant portions of these statutes are as follows:

613.75 Conversion of a service insurance corporation into a stock or mutual insurance
corporation. {1} Authorization. Any sefvice insurance corporaticn may be converted into a stock
insurance corporation under ch. 611 upon complying with sub, (2} and as much of 5. 11.76

_as is applicable, orinto a mutual under ch. 611 upon complying with sub. {2) and 5. 611.75.

§11.76 Conversion of a domestic mutual into a stock corporation. (6) Hearing.

(a} The commissioner shall hold a hearing after receipt of a plan of conversion, notice of
which shall be mailed to the last-known address of each person who was a policyholder of
the corporation on the date of the resolution under sub. (2), together with a copy of the plan
of conversion or a copy of a summary of the plan, if the comimissioner approves the
summary, and any comment the commissioner considers necessary for the adequate
information of policyholders. Iif the plan of conversion is submitted under sub. {4mj, the
hearing shall be held not less than 10 days nor more than 30 days after notice is mailed,
Failure to mail notice to a policyholder does not invalidate a proceeding under this section if
the commissioner determines the domestic mutual has substantially complied with this
subsection and has attempted in good faith to mail notice 1o ali policyholders entitled to

notics.

{b)” With regard to a mutual life insurance company, the notice, the plan of a summary of the
plan, and any comments under par. {2) shall also be mailed to the commissioner of every
jutisdiction in which the mulual ife insurance company is authorized to do any business.

{c) Any poficyholder under par. (a) and any commissioner under par. (b) may present

written or oral statements at the hearing and may present written statements within a period
afier the hearing specified by the commissioner. The commissioner shall take statements
presented under this paragraph into consideration in making the determination under sub. 7.

(7) Approval by commissioner. (a) The commissioner shall approve the plan of conversion unless
he or she finds that the plan violates the law or is contrary to the interests of policyholders or the

pubiic.

501.62 Hearings. (2) Special insurance hearings. Chépter 227 shall apply to all hearings under chs.
800 to 655, except those for which special procedures are prescrived.
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Section 611.76, Stats,. provides for a hearing with respect to the special proceeding governing conversion
of a mutual insurer (and by virlue of s. 613.75, Stats., a service insurance corporation) to a stock insurer. -
The hearing is a public and informational hearing, not a contested case hearing under ch. 227, Stals,
Section 611.76 (6) (c) allows any policyholder to participate by providing oral or written statements. The
Office, recognizing the discretion granted it under the statutes, also extended that night to any member of
the public and any organization. The Office has made great efforis to imake available to the public and
interested organizations the documents associated with the BCBSUW application. The Notice continues
the invitation for any person 1o access those documents. Key documents may be accessed or downioaded
from or through the Office web site, and the Office has routinely responded to requests for copies.

While s. 511.76 {8}, Stats., does not contemplate a ch. 227, Stats., contested case hearing the Office has
the discretion lo convene a class 1 contested case hearing to aid in the consideration of the BCBSUW

applicatior:

“Though a hearing is not expressly proscribed by statute, the Commissioner is of course not prohibited from
having one.” (W.S.A., Committee Cormment to 5. 601.62, Stats.)

In the Notice the Office scheduled such a dlass 1 contested case hearing, in addition to the public ard
informational hearing. Now the movants seek the status of parties in the dass 1 contested case hearing in
addition to the broad opportunity to participatle and express their views which the statutes and the Office has
afforded them in the public hearing or otherwise in the process. '

To have standing the movants must demonstrate they are entitled to standing under s. 227 44 (2m), Stats.
That is, they must show they are a “person whose substantial interest may be affected by the decision
foliowing the hearing...”. The courts have not interpreted this particular provision, but have discussed ss.
227.52 and 227.53; Stats., which apply a similar standard: :

*(Tyhe first step is to determine ‘whether the decision of the agency directly causes injury to the interest of
the petitioner. The second step is to detemine whether the interest asserted is recoghized by law."™ Foxv.
Department of Health and Social Services, 112 Wis. 2d 514, 524 {1983).

“Abstract injury is not enough. The plaintiff must show that be ‘has sustained or is immediately in danger of ‘
sustaining some direct injury’ as the result of ihe challenged official conduct and the injury or threat of injury
must be both ‘real and immediate,” riot ‘conjectural’ or *hypothetical.™ Fox v. Depariment of Health and
Social Services, supra, 525.

In determining whether the movants asseried interest in the proceeding is one recognized by law the courts
look to law applied by the agency. The second part of the test requires a determination whether “the injury
is of a type recognized, regulated, or sought 10 be protected ”. (Waste Management of Wisconsin v.
Wisconsin Department of Natural Resources, 144 Wis, 2d 499, 505 (1988).

ABC for Health Inc., Wisconsin AARP, and Wisconsin Coalition for Advocacy describe their interest
generally as related 1o their respeclive missions. These are described as acling as advocates or providing
services that relate {o health care needs of some portion of the public, whether as a public interest law firm
in the case of ABC for Health Inc., a protection and advocacy agency for the mentally ill and persons with
other disabilities in the case of Wisconsin Coalition for Advocacy Inc. of as an association of older persons
in the case of AARP. These movants argue that their substantial interests are threatened with Injury in this
proceeding because their missions relate to the health needs of sectors of the public, they may wish lo
obtain grants from funds made available through the results of the proceeding, and a number of members of
the organizations are policyholders of BCBSUW, : |
It is difficult, from the assertions contained in the motions filed by these organizations, to conduct a thorough
analysis of the degree of any threatened injury to their interests through this proceeding. However, their
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interests are not of a “type recognized by statule.” Section 611.76, Stats., instructs the Commissioner to
apply a broad stendard for approval or disapproval of a conversion. The statute gives wide discretion to the
Commissioner to protect the *public interest.” Its apparent that there are many, and varied, interests that
may compete for a particular outcome of this proceeding. No interest was given a particular nght to be
weighed more heavily than any other under the stalute. Rather the statute contemplates that the
Commissioner, with the benefit of broad public discussion, should balance all the competing interests and
make a determination of whether the proposed plan is not in the public interest.

This standard does not provide a specific zone of protection for the missions of the movant organizations.
Rather it places all competing interests on an equal footing with no particular rights in this proceeding. (1
also note that the Wisconsin Supreme Court has concluded that a private cause of action, that is
independent standing to bring a civil action, is not provided for under the Wisconsin Insurance Code
Kranzush v. Badger State Mutual Casualty Company, 103 Wis. 2d 56 (1981).)

This conclusion is reinforced by s. 611.76 (6} {c), Stats., that provides for a public, rather than a contested,
hearing for policyholders. As noted earfier, the Office has extended this right to submit statements to the
public at large. This recognizes that service insurance corporation policyholders, uniike a mutual insurer
policyholders, do not have rights in the service insurance corporation.

Any other construction of the intent of the legislature would open the door to "permit hundreds of persons
appearing in an agency procesding to cross examine witnesses, to make opening statements, and to
depose wilnesses, would produce a chaotic, unmanageable and interminable proceeding.” 1t would leave
agency proceedings "vulnerabie to deliberate abstruction.” Wisconsin Environmentai Decade Inc. v. Public
Services Commission, B4 Wis, 2d. 504, 528 {1978). This is not the process contemplated by the legislaiure,
It is not a precedent that the Office can accept.

The asserted interest of UW-Madison Medical School and Medical College of Wisconsin is obvious. Their
respective foundations are the proposed beneficiaries of proceads that may result from the BCBSUW
conversion. However, they have no greater claim 1o a specific protected status than the other movants.

Order
1 fully expect to make provision for further opportunity for these movants to participate in this proceeding,

including after the conclusion of the proceedings today. However the motions to intervene as parties are
denied.

Dated at Madison, Wisconsin, this 29" day of Novermnber, 1898,
G 220G 00

Connie L. O'Connell
Insurance Commissioner




