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PROCEEDI NGS
COW SSI ONER O CONNELL: Good nmorning. |'m
Conni e O Connel I, Commi ssioner of |nsurance, and |
am presiding over Case No. 99, dash, C26038
concerning Blue Cross and Blue Shield United of
W sconsin application for conversion.

This prehearing conference is being held at
the Holiday Inn in Madison, Wsconsin, at 9:30
a.m on February 25th, 2000. |In addition to
nysel f, present is Fred Nepple, OCl general
counsel .

This prehearing and the hearing will be
recorded and transcri bed by Hal ma-Jil ek
Reporting. | understand that the applicant has
agreed to provide a copy of the transcript of the
prehearing and hearing to the Coalition.

Each ot her nmovant nust make its own
arrangenents to obtain a copy of the transcript.
At this time I'd like to note that all of the
m crophones are turned off and so before you
speak, please turn your m crophone on.

Now | ' d ask each party to present the name
of the party and its |l egal representative. W’'II
start with Blue Cross.

MR BABLI TCH: Bl ue Cross/Blue Shield
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United of Wsconsin appears by general counse
St ephen Bablitch, Joe Branch from Fol ey & Lardner,
Bart Reuter and Tom Rose from Fol ey & Lardner.

MS. BAILEY-RIHN: The Medical College of
W sconsin appears by its counsel Quarles & Brady,
Valerie L. Bailey-Ri hn

M5. MADSEN:  The University of Wsconsin
Medi cal School appears by its counsel Helen
Madsen.

MR WLLIAMS: ABC for Health, a nenber of
the Coalition consuner groups, Wade WIIians
appearing for ABC for Health. W’re the
representatives from AARP, and Wsconsin Coalition
for Advocacy could not attend this norning due to
a schedul i ng conference.

COW SSI ONER O CONNELL:  Thank you. The
pur pose of today’'s prehearing conference is to
di scuss the procedure for continuation of the
contested case hearing in the matter of Blue
Cross/Blue Shield United of Wsconsin, application
for conversion.

The continued hearing is schedul ed pursuant
to ny decision on Novenber 29th, 1999, at which
tinme | denied the novants’ notions to intervene as

parties but stated that | would use the discretion
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afforded ne by the applicable statutes to all ow
the novants additional participation in this
proceedi ng.

This morning | would like to share ny
t houghts on how | envision the continuation of the
hearing to proceed. | will entertain conments
fromthe novants and the applicant regarding the
procedure for the continued hearing.

The hearing, as noticed, will be conducted
between 10:30 a.m to 12 p.m for the exam nation
of Mss @il Hanson, vice president, Blue Cross
and Blue Shield United of Wsconsin and M. Thonas
Johnson, nanagi ng director, Deutsche Bank
Securities, Inc.

The hearing is scheduled to continue on
March 10t h during which time nmovants may cal
wi t nesses and provi de testinony subject to ny
approval .

However, in keeping with the fact that the
addi tional hearing dates are being held to aid the
office, I will during the hearing lint or exclude
testinony or questioning that is argumentative,
repetitive or previously offered testinony,
testinony that relates to areas already fully

devel oped in the record of the proceeding,
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testinmony that relates to the proprietary or trade
secret material that is nore appropriately dealt
with the office directly, questions that call for
attorney work product or attorney/client
privileged conmunications, testinony that is
outsi de the scope of questioning that | approve
today and will menorialize in the status
conference nenorandum cross-exam nation or
redirect that is outside the scope of

exam nati on.

| also intend to linmt direct, cross and
redirect of witnesses as necessary to ensure that
the hearing proceeds on a tinely basis. 1In
fairness to the witnesses, | will permt only one
attorney fromeach novant or applicant to exam ne
any one w tness.

The applicant or novant may make any
evidentiary objections. The nornal rules
governing a contested case hearing -- contested
case proceeding will apply including evidentiary
privileges and principles of relevance and
materiality.

The novant shoul d confine -- confine
t hensel ves to natters that develop facts. To

facilitate the snooth process let nme explain how
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think the procedure for the hearing shoul d be.

First, ABC for Health, Wsconsin Coalition
for Advocacy and W sconsin AARP, collectively the
Coalition, will make its evidentiary show ng as
fol | ows:

Representatives of the Coalition will call
its witnesses and then the Medical College of
W sconsin may question each witness called by the
Coalition on a linited basis.

The University of Wsconsin Medical Schoo
may question each witness called by the Coalition
on alimted basis. Blue Cross Blue Shield United
of Wsconsin may question each witness on a
limted basis.

Then the Coalition may redirect the w tness
on a very limted basis. A similar sequence wl|l
be followed with the Medical College of Wsconsin
followed by the University of Wsconsin School of
Medicine if they choose to offer rebutta
testimony. At any time | or M. Nepple may ask
guestions of the witnesses.

Regarding briefs, the novants and the
applicant may file simnultaneous briefs on any
issue related to the application by close of

busi ness on March 10t h, 2000.
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The novants and the applicant may file
si mul t aneous suppl enental and reply briefs by
cl ose of business on March 17th, 2000. Each brief
should be filed with the office and served on
every ot her novant and the applicant.

I will issue a final decision and order
after | have received and considered the briefs.
Woul d any party or nobvant care to nmake any conment
at this time?

MR, BABLI TCH: Wth respect to the Rul es of
Evi dence, do you anticipate hearsay objections
will apply?

COW SSI ONER O CONNELL: | woul d assune
that they woul d apply, vyes.

MR BABLI TCH. Ckay.

MR WLLIAMS: M. O Connell, | noted that
the Coalition witnesses will be cross-exam ned by
MCW UW Hospital or Med. School and Bl ue Cross/

Bl ue Shield. Wen will the -- the other novants
present their witnesses? Did | mss sonething?

COW SSI ONER O CONNELL: They will --  They
wi Il have an opportunity to offer w tnesses
following the Coalition if they have any.

MR WLLIAMS: After their crosses and our

redirect, then MCWthen UWM then Blue Cross.
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COW SSI ONER O CONNELL: Right. Well, for
the -- for the other nmovants not -- not Blue
Cross.

MR, WLLIAMS: Oh, okay.

MR, BABLI TCH: Could you clarify for nme?
WIIl we have an opportunity to offer rebutta
wi tnesses at the -- after the nmovants have offered
their testinony? |'’mnot sure that we intend to
of fer any, but | certainly would like to --

MR, NEPPLE: | don’t believe you requested
rebuttal w tnesses, and you also did not request
an opportunity for rebuttal hearing.

MR BABLITCH No, | think we did. | refer
to our February 22nd letter. At the bottom of
page one though we noticed that the notice was
silent with respect to our participation and that
we do not presently anticipate calling wtnesses
during these continued hearings, we reserve the
right to call rebuttal witnesses, if necessary,
with the appropriate cite to 227.44 sub three, and
at the time that we submtted this letter, of
course, we didn't have the -- the Coalition's |ist
of w tnesses, so we also noted that and noted the
difficulty in predicting the extent of our

guestioning and al so who we intend to call
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It was kind of like shooting at the dark, so
all we did was reserve our appeal record, and,
like | say, | don't know that we're going to call
anybody, but | don't -- | don't want to give it
up.

COWM SSI ONER O CONNELL: There’s nothing
that precludes your calling of rebuttal w tnesses
at this point.

MR. BABLI TCH: COkay. Thank you.

MS. BAILEY-RIHN: Ms. O Connell, | have two
brief questions. The one is the opportunity to
file briefs. |Is there any area that the
Conmi ssioner is anticipating the briefs will cover
such as the testinmony fromthe March 10th tinme or
the briefs up to the -- the -- opportunity to nake
a decision of the nmovants Bl ue Cross/Blue Shield?

COWM SSI ONER O CONNELL: It’'s anticipated
that any supplenental briefs would address the
i nformation fromthe hearing on the March -- on
the March 10th hearing.

MS. BAILEY: Okay. Thank you. And the
ot her question | have, which was al so raised by
Blue Cross | believe in their papers, do we have
t he opportunity to perhaps depose some of the

Coalition’s witnesses prior to the hearing so we
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have sone idea of what their testinmony is going to
be in light of the fact that their submi ssion was
sonewhat inconplete as far as they didn't have al
the information at the tinme?

MR, BABLI TCH: For the record we join in
that request.

COWM SSI ONER O CONNELL: We haven't
antici pated any opportunity for such

MR BABLITCH: It would be our intention
to -- dependi ng upon what the commi ssioner’s
ruling is today with respect to the Iist of
wi t nesses provided by the Coalition, it would be
our intention that if you do allow sone or all of
their witnesses that those that have not already
testified which is really limted to one, we would
intend to notice up a deposition. W have that
ri ght under 227.

COW SSI ONER O CONNELL: We will be
di scussing the finalizing the list of wtnesses
for the March 10th hearing, but in a dass
hearing the -- it is the discretion of the
Conmi ssioner to determnine the anpbunt of discovery,
so if youd like to file a notion to that effect,
| woul d be happy to consider it.

MR BABLITCH Okay. We'Il do that.
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MS. BAI LEY-RI HN:  Thank you

MR BABLITCH: Wth respect to the pretrial
conference that we're nowin, do you -- will we
have an opportunity to discuss the novant’s
witness list with respect to what we perceive to
be deficiencies so that we can make our record?

COW SSI ONER O CONNELL:  Yes. In fact,
this would be an appropriate tinme to raise those
concerns.

MR, BABLI TCH: Ckay. And also for the
record | just want to note that we did send to the
Conmi ssioner a letter dated February 22nd of this
year which was before the witness |ist was
supplied to us noting sone of our objections and
concerns and w thout going into those orally
unl ess you want ne to --

I would just like to note that that’'s in the
record, and we want to nmake sure that that becones
a part of the record so as to preserve our appea
rights i f needed.

COW SSIONER O CONNELL: I will -- 1 will
note for the record that the applicant has a
continuing objection to the hearing and al so that
the continued hearing was schedul ed at a date

after the adoption of the appraisal comittee
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report at the request of the Coalition

MR. BABLI TCH: Yeah, and | think given your
ruling already on attorney/client privilege, |
think I feel confortable with the Comm ssioner’s
ruling that if | amcalled to testify that there
nm ght be objections to attorney/client privilege.

COW SSI ONER O CONNELL:  Mm hmm

MR, BABLI TCH: Just so you know that. The
other issue that we raised was just for the record
it was nore or less a legal accuracy issue with
respect to Wsconsin AARP

We noted that in our letter as far as we
know there is no identity -- entity as such and
just for our own edification, | guess, if there is
such an entity, if you can |let us know
O herwi se, just for pure |egal accuracy

sake, you know, they’'re not defined as a person
under the statutes, but we just -- VWile we
wel cone their comentary, and we al ways have, we
just wanted to note that for the record, and other
than that | think that covers our letter, and 1'd
like to nove on to the novant’s witness |ist.

COW SSI ONER O CONNELL: I'Il note that the
February 22nd letter will be added to the record.

MR, BABLI TCH: Thank you. We received the
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nmovant’'s witness list | believe on Wdnesday.
There's a nunber of issues in there that | think
need either sone clarification and just to
preserve our appeal rights and to preserve the
record I'd like to address themat this tine.

Sone of them are mnor and some of themare
alittle bit nore inportant to us. The -- The
first itemis kind of in the mnor category and
that is with respect to the opening and cl osing
statenments, the nmovant wanted to reserve a bunch
of time for that.

It looks to me like it's well over an hour
My only suggestion there is if we’'re going to be
filing sinultaneous briefs, | just question
whet her or not there’'s a need for a formal ora
test -- oral opening and cl osing statenent.

Just in terms of expediency sake if we're
going to be filing briefs, you know, a brief m ght
cover that, so, | just note that for -- for what
it’s worth.

| guess | would prefer if we're going to be
calling witnesses to use the linted tine we have
for wtnesses.

The next itemthat | have in terns of kind

of a scheduling is Mark Ol off who's the deputy
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| egal counsel at Blue Cross and Bl ue Shield
Association is out of town, and he’'s the primary
staff attorney to the Blue Cross Association board
of directors, and they have their first quarterly
neeting on March 10th; and while we are bringing
back M. Hefty to testify that day -- he's a board
of director for that association.

| think it’s going to be difficult to get
M. Oloff here, so what |’'ve talked to counsel
about for the Conm ssioner is to arrange for naybe
a tel ephone conference at the time of the hearing,
and | think he’'d be available for that, although I
haven't specifically discussed the tine with him
but if that’s okay with you, that would be our
pr ef er ence.

COWM SSI ONER O CONNELL: A tel ephone
conference woul d be appropriate.

MR, BABLI TCH: COkay. Good. Thanks. In
ternms of the witnesses for today, Gail Hanson is
here and she’ll be prepared to testify. Then on
to other matters, with respect to the w tnesses
that we want for March 10th nysel f, we tal ked
about M. Oloff, 1I'll be here, Mary Traver will
be avail abl e and Thomas Hefty will be avail abl e.

On to their witness list, we have a nunber
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of concerns. G ven that the Conmnissioner’s
already ruled that you don't want to seek

cunul ative testinony, we would nmake objections to
the foll owi ng people: Deborah Cowan is listed as
the project director for community health assets
proj ect Community Catal yst.

|’m sure that the Comm ssioner is well aware
that Ms. Cowan together with Consuners Union has
submtted to the Conmmi ssioner a rather extensive
statenment that was filed after the hearings and |
woul d - -

I knowit's in the record, but | would get
the -- that statement marked and nove it into the
record. As you can see, it’'s a rather |engthy
docunent. She had a full opportunity to testify
in that -- in that document.

MR. NEPPLE: Can we go off the record a
m nut e?

(Di scussion off the record.)

(Exhibits B-15 and B-16 were narked for
identification.)

COW SSI ONER O CONNELL: Let’'s go back on
the record.

MR BABLI TCH:  Ckay.

COW SSI ONER O CONNELL:  You mmy conti nue,
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M. Bablitch.

MR. BABLI TCH: Thank you, Commi ssi oner
I"d also like to further note we note with respect
to Exhibit B-15 that it is signed by Deborah Cowan
and Francis A. MLoughlin, Jr. of Conmunity
Cat al yst of Boston, Massachusetts and it is dated
Decenber 13th, 1999, which was the due date for
any additional testinobny, so given the fact that
this is dated that date and offered that as
testimony based on that reason alone it should be
excl uded, however, the further reason for its --
for Ms. Cowan’s exclusion is that Francis A
McLoughlin, Jr. of Conmmunity Catal yst who signed
the docunment testified at the public hearings both
in MIlwaukee and in Stevens Point as a menber of
Community Catal yst.

Ms. Kimwho al so signed that document from
Consuners Union testified at both the Stevens
Poi nt hearing and the M | waukee hearing, and
Ms. Kimin her testinony referred to her
partnership with Community Catal yst specifically
and noted that, quote, Frank is with Community
Cat al yst, our partner organi zation in Boston

That appears at the public hearing of

Novermber 30, 1999, page 95, of the transcript.
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G ven the Commissioner’s ruling that you don't
want repetitious or cumul ative testinony and based
upon the rather scant scope identified in novant’'s
docunment, | see no reason why we should allow yet
another time for this kind of testinony.

I will make a notion at the conclusion of ny
remarks as kind of a grouping. | next nobve on to
Peggy Hi ntzman, president of Wsconsin Public
Heal th Association who is identified as a
state-level expert on public health priorities
with a duration of approximtely 30 minutes.

I would note again along the same |lines of
cunul ative testinony that Peggy H ntzman testified
on Novenber 30th, 1999, at page 125 again
representing Wsconsin Public Health Association
and at page 125 is the reference is the
transcript.

She again submtted a witten subm ssion to
t he Conmi ssioner on the foll owi ng dates:

Sept enber 11th, 1999, Novenber 6th of 1999,
Noverber 30th, 1999, Decenber 3rd, 1999, and
Decenber 10, 1999.

Wth respect to Doug Mrnon, again noticed

by -- in nmovant’s docunments as public health

officer with the scope identified as public health
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foundation with a duration of 30 minutes, | would
note that M. Mrnon testified on Novenber 30t h,
1999, identifying hinself as the director of the
LaCrosse County health department, and that
reference is to the Novenber 30, 1999, hearing
transcript, page 141.

He then al so subnmitted a witten docunent on
Novermber 30th of 1999. Again, it seens to ne that
t hose people unless there's sonething else that |
don't see here it’s cumulative, then | would nove
that the Conm ssioner pursuant to her previous
ruling on cunul ative testinmony strike themfrom
the witnesses |ist of experts.

The next concern | have is there -- there
are three not yet naned experts, national expert
on philanthropic foundations, that the expert on
public health priorities and a state-level expert
on philanthropic foundation issues.

They’ re not yet confirned, and the -- the
reason given according to the February 22nd letter
from Robert Peterson, Jr. is that, quote, due to
scheduling difficulties with our expert candi dates
we're unable to provide conplete information about
each one of our intended w tnesses, end quote.

My concern with this is that we were all



0020

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

gi ven a scheduling deadline. The scheduling
deadl i ne was Wednesday this past week, the 22nd at
noon to name W tnesses and to otherw se nake our
obj ections known, and to not have these people
in-- in the novant’s docunents seens to ne it’'s
just kind of too late.

And in that regard | believe that | had
mar ked anot her exhibit which is a series of
letters and | believe that's B-167?

MR ROSE: It will be B-17.

MR. BABLI TCH: B-17? He'll give one to --
Do you have the -- the marked docunent? Exhibit
B-16. These are a series of letters going back to
the spring of 1998.

The first one is dated May 21, 1998, to
the attorney general and assistant attorney
general from-- on Consumers Union letterhead
signed by both Consuners Union, Robert A
Petterson executive director for ABC for Health
and Frank MLoughlin staff attorney Consuner
Cat al yst.

It’s close -- it's alnpst two years ago, and
then there’s the Consuners Union, and | shoul d
note that in the context without going through

that -- that full letter, it is a very |lengthy
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di scussi on regardi ng questions that have been
raised in the context of this hearing by the
Coalition with considerable research on both Bl ue
Cross/Blue Shield United of Wsconsin and what
they had been alleging at the tine and continue to
al | ege throughout the hearings was a de facto
conversion of Blue Cross, so considerable research
have been done goi ng back two years.

Further, there’s a menop to interested
parties from Di ana Bianco who is with Consuners
Uni on, on Consuners Union, May 1998, and that
docunent is tantanobunt to a |legal brief five pages
long going into the history of Blue Cross and
United Wsconsin Services, financial transactions
overl ap between Blue Cross Blue Shield and
enpl oyee and enpl oyee contributions and a nunber
of questions raised at that tinme which have been
all raised in the context of this hearing.

Further, there’'s a letter from Consuners
Union to Randy Bl uner (phonetic), again signed by
Di ana Bi anco of Consuners Uni on and Robert
Pet erson executive director ABC for Health again
raising a |lot of the sane issues that have been
raised in the context of this hearing.

The next docunent is a flyer or essentially



0022

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a page out of the State Bar summer program that
was held this past year in Geen Bay in which the
public interest | aw section held a two-hour

di scussion on, quotes, crossing the thin blue
line, exam nation of health care conversions
around the country and the status of Wsconsin

Bl ue Cross and Blue Shield again with Consuners
Union, and there is attached to that a letter to
me from M. Peterson who was the public interest
section chair at the tine -- | believe he stil

is -- who was seeking to get M. Hefty to testify
or to present at that hearing. Al showing quite
a bit of preparation in this regard.

Then there’'s the -- The next page is a
docunent which is entitled "Don't let this one get
away". It’s a workshop that was put on by ABC for
Health and the Coalition on three dates in
Novermber, and, finally, there’'s a letter to the
Conmi ssi oner dated Novenber 17th of 1999 asking
you to schedul e other suppl enentary hearings and
tal ki ng about the need to do that and then going
into state-by-state anal ysis.

The purpose of this exhibit, Conm ssioner
is that with respect to not naming any of those

three witnesses yet, | would submt that it’s kind
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of too |ate.

They’ ve had two years to exami ne us and, in
fact, have exam ned us quite extensively. They
had the sanme deadline we did, and | see no reason
why they couldn’t nane those people at the
appropriate time as we were ordered to do so

Finally, they' ve naned a national -- quote,
nati onal expert on conversion transactions and
val uation issues, Gerald F. Kam nski, Ph.D
Associ ate professor of health services at UCLA
School of Public Health.

W -- W've received this vitae from
M. WIllianms and we've reviewed it, and with
respect to, you know, just the basics of
qualification of expert witnesses, | don't see
anything in his vitae -- and maybe M. WIlians
can enlighten us as to how his testinony would
relate to this transaction specifically and what
his expertise really is because, as | look at it,
it says Dr. Kaminski’s research focuses on
eval uating the cost and cost effectiveness of
medi cal progranms and technologies with a
particul ar enphasis on Medicare paynent policies
for hospital s and physici ans.

| have, you know, no problens with the fact
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that he's probably an expert in that area. He's
witten extensively on Medicare. Looking at his
vitae he is quite a prolific witer, but it’'s
really on Medicare and DRG s and -- and the like,
and so | guess ny concern rather than an objection
on M. Kam nski because ny objection nmay be
premature is to hear --

| think we need a little bit nore
information as to what he’'s going to say and what
his qualifications are as an expert as that's
defined in the Code of Evidence because based upon

what | see here and what’s noted in a very cryptic

statenment in the novant’'s docunent, | -- | just
don’t see the connection, so I'll reserve ny
notion on M. Kam nski until | guess the record is

fuller with respect to what he has to offer in
this context.

I -- | would also add as a side note that
given the -- the information that we have here,
this is one of the reasons why we wanted to
reserve our right to do a deposition because
don’t want to -- like in any hearing, you know, it
woul d be nice to know what M. Kam nski is going
to say before he gets on the witness stand.

So | guess | would sumup by saying that |
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think Ms. Cowan and M. Mrnon may well have good
and val uabl e things to say and have said them and
as we've said before, we wel come them

I think given the Comm ssioner’s exclusion
of testinony on repetitiveness and cunul ative
testinmony, that they -- they’'ve had their
opportunity for all the reasons |’ve stated and
al so Peggy Hi ntzman

I'd al so again just note that we -- they’ ve
had plenty of time to name their national and
state-level experts. | think they nissed the
deadline, it’s too late, and they ve had plenty of
opportunity to cone up with those nanes, so that's
nmy conment and objections with respect to novant’'s
docunent .

COW SSI ONER O CONNELL:  We will conti nue.
M ss Bail ey-Ri hn, do you have any coments or
concerns on behal f of the Medical Coll ege of
W sconsi n?

MS. BAILEY-RIHN. Basically ny comments are
identical or close to what Blue Cross and Bl ue
Shield has al ready presented, so in |ight of
saving tinme, | will echo their -- their coments
and their notions.

COW SSI ONER O CONNELL: Ms. Madsen?
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M5. MADSEN: | have no further comment.

COWM SSI ONER O CONNELL: M. WIlians?

MR WLLIAMS: Yes, in response to Blue
Cross’s objections --

COW SSI ONER O CONNELL: | don’t know
that --

MR WLLIAMS: Can -- Pardon?

COW SSI ONER O CONNELL: What |1'd like to
hear initially is rather than respond to those
objections if you have any comments or concerns
regarding the -- the proposed witness lists or --
or the structure.

MR WLLIAMS: No, | don't have any
problems with the witness |lists that were proposed
by the other novants.

COW SSI ONER O CONNELL: Okay. Thank you
What |'d Iike to do -- and |I'd be happy to have
your coments on the record, but there does appear
to be some redundancy, and it nay be best if the
parties are able to work out a witness list, and
so what | would ask that we do is we go off the
record and have an opportunity for the novant and
the applicant and ny office to review the w tness
list and to discuss how to proceed.

In Iight of that |’ m happy to hear your
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coments and concerns, but | wanted you to know
that that would be the step follow ng your -- your
maki ng your response.

MR, WLLIAMS: Sure.

COVM SSI ONER O CONNELL: So if you'd like
to make any conmments or concerns known for the
record in anticipation of that, please do at this
time. Oherwise, we will go off the record and
will l[eave the applicants and the novants to
di scuss the witness |ist and how to proceed.

There does appear to be sone redundancy. W
do have sone tine constraints that we need to dea
with, and so it would be best if the novants and
the applicant could agree upon a witness list and
if the -- our office could because we'll have
brief recess and let the participants discuss this
matter.

MR WLLIAMS: Okay. M comment woul d be
t hat speaking of time constraints, we have been
forced to hurry through our w tness obtaining, and
that’s the reason why we haven't fully fleshed out
our list of witnesses, and we just reserve the --
the tine and the scope of what those exam nations
woul d i ncl ude.

I have trimmed it back based on the -- the
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witness |ist provided by MCWand UW Med. School
and Blue Cross as well to allowthemtine for

cross-exam nation and presentation of rebuttal
wi t nesses, if necessary, so we have trimed --
tri med back the amount of tine from about six
hours to about four and a half hours.

You know, | don't -- | don’t know why Bl ue
Cross woul d object to hearing what our experts
have to say. |If, indeed, they're -- they' re open
to public input on this matter, | -- I'mnot sure
why -- why they would object to hearing a -- a
busi ness professor’s opinion on val uati on nethods
or a Wsconsin public health expert on fundi ng
priorities and how the predistribution of the
funds to the nmed. schools would be affected by
that, so with that | think we can go off the
record.

MR BABLITCH  Just so the record is clear
| haven't stated an objection to M. Kam nski
yet. | need to know nore of what he’'s -- intends
to say. Wth respect to the other people, we
heard them al r eady.

COW SSI ONER O CONNELL: At this tine we
will go off the record to discuss the witness I|ist

and | will allow the participants to have that
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di scussion. Just to note for the record that it's
10: 17.

(A recess was taken.)

COWM SSI ONER O CONNELL: Let’'s go back on
the record. M. Bablitch has nade a notion.
M. WIlians has responded. There's been sone
di scussi on.

| understand that there has been no
agreenent reached between the applicant and the
novants, but the issues have been narrowed, and
will ask at this tine that M. Nepple sunmarize
what will be included in the prehearing nenorandum
in nmy decision.

MR. NEPPLE: Thank you. Conmi ssioner, we
di d have sone brief discussion off -- off the
record, and this is ny understanding of what will
be included in the prehearing nmenorandum and ||
ask M. WIllianms to help ne with sone aspects of
t hi s.

The prehearing nmenorandumwi || note that
four and a half hours will be reserved for the
Coalition and the bal ance of the allotted time on
March 10th will be reserved for possible rebuttal
wi t nesses by the applicant or the other novants.

The Coalition has volunteered to provide



0030

1 witten outlines and the prehearing menorandum

2 will provide that they nust be nmade available to
3 all the novants and the applicant by cl ose of

4 busi ness on March 3rd and the --

5 It’s expected those outlines will include

6 the major points to be covered in the testinony by
7 the Coalition witnesses. The prehearing

8 nmenorandum wi || note that sone of the w tnesses

9 that are included on the Iist have testified

10 previously.

11 However, it’'s expected their testinony will
12 focus on areas not fully devel oped previously and
13 to the extent -- | guess it’s me -- and to the
14 extent that it’s -- that it is redundant, al

15 parties are on notice that the Conm ssioner will
16 di scount or treat the testinony appropriately.

17 In terms of witnesses the Conmissioner is
18 accepting the witness list of the Coalition as

19 proposed to the extent of M. Thomas Johnson
20 Ms. Gail Hanson, the wi tnesses from Bl ue Cross
21 M. Stephen Bablitch, M. Mark Oloff, and we wll
22 arrange for teleconference for M. Oloff to
23 provide his testinmony -- Mary Traver and Thonas
24 Hefty.

25 In terns of nonBlue Cross w tnesses, the
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witness list will consist of M. WIIlians’
proposed wi tness on the National Conversion
Foundati on Deborah Cowan. Conmi ssi oner
under st ands the concern regardi ng redundancy
there, but we believe the Coalition does as well.
A national expert on public health

phi | ant hropi ¢ foundati ons which | will ask
M. WIllianms to name for the record.

MR, WLLIAMS: M ss Lauren Leroy, executive
director of Grantmakers and Health

MR. NEPPLE: And then a state expert on
public health priorities who may be either Peggy
Hi nt znan or Doug Mornon, and the prehearing
menorandum wi I | provi de that Professor Kam nsk
may file a witten subm ssion and any novant or
the applicant nay object to that witten
submi ssion, and that date for filing of that
witten subm ssion would be by March 3rd as well.

And | think, M. WIIlianms, you' ve

acknow edged that at this point since you' re not
prepared to nanme the other witnesses for which you
reserve slots that it’'s not appropriate to include
themon the witness list?

MR WLLIAMS: We would like to have the

opportunity to present those issues, but, no, we
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ask that you would, but if you don't, you don't.

MR NEPPLE: Ckay. W -- given -- we --
We did extend the tinme from Wdnesday noon to
today, and in view of that, the Commi ssioner
will -- will deemit must be be excluded and the
Conmi ssi oner woul d encourage you, if necessary, to
i ncl ude any points that they m ght nmake in your
bri ef.

| believe that covers all the topics that
were di scovered -- discussed off the session
Woul d anyone care to add to that?

(No response.)

MR, NEPPLE: | think that includes the
description of what will be contained in the
pr eheari ng nmenor andum

MR BABLITCH: W'd just like to note our
continui ng objection as stated previously;
however, we understand the Conmi ssioner’s ruling.
W'l take a look at the outlines, and if the
outlines appear to be cumul ative or redundant,
we' Il make our objections in witing. Oherw se,
we just preserve our record.

COW SSI ONER O CONNELL:  Your objections
are noted. Your objections are noted. Are there

any questions?
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MR WLLIAMS: Wth respect to
M. Bablitch's objection to his testinony and in
terns of attorney/client privilege, | just wanted
to -- to clarify that what's already in the public
domain is -- is not privileged anynore, so we
would still like to call you as a wi tness.

MR. BABLITCH If it’s in the public
domain, it may be cunul ative, but my only concern
with that is, you know, obviously attorney/client
privileged conmunication |’m not going to answer.
M. Branch will make the appropriate objections.

COWM SSI ONER O CONNELL: And during the
hearing | would indicate that the w tness should
not respond if to do so would reveal any
conmuni cation that is attorney/client privileged
but that the wi tness should respond to the extent

that he can w thout revealing that.

MR BABLITCH: I'mwell aware of the rule
and | will -- of 905, and I'Il conply with that.
M. Branch, I'"msure, will protect that as well.

COW SSI ONER O CONNELL: Ms. Madsen?

M5. MADSEN: Yes. |1'd just like to coment
that this novant understands that the point to be
presented in witing by March 3rd by the novant,

the Coalition, will be in sufficient detail to
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all ow the novants to prepare their rebutta
testinony.

In other words, that we get notice of -- of
sufficient specificity that we can prepare to
respond to those.

MR. NEPPLE: As | indicated, the prehearing
menorandum wi | | i ndicate that the outline should
i nclude all major points.

M5. BAILEY-RIHN:  And one |ast point,

Conmi ssioner. |’'massumng then the issue of
openi ng and cl osi ng statenents has gone away since
you' ve requested briefs in Iieu of opening and

cl osing statenments?

MR. NEPPLE: No, | -- | didn’t address
that. | think the Conmm ssioner’s nenorandum wil |
indicate that the total tine allotted for the
Coalition will be four and a half hours and any
openi ng and cl osi ng statenents nust be
incorporated in that tine.

MS. BAILEY-RIHN. And, simlarly, for
the -- the remai nder of the movants? In other
words, if we want opening and cl osing statements
that they would be included in our rebuttal tinme?

MR. NEPPLE: That’'s correct.

MS. BAILEY-RIHN:  Thank you.
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COW SSI ONER O CONNELL: If there is no
further questions, the status conference is
concluded. W will prepare and issue a prehearing
nmenor andum that we will submit as soon as
possi bl e.

We had hoped to have it prior to the
comencenment of the contested Class | case
hearing. Gven the late tinme that is not possible
at that point, but we will be making that
avai l able to the applicant novants as soon as
possible. It is now 10:55 and we will concl ude
thi s hearing.

(The hearing concluded at 10:55 a.m)
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