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PROCEEDI NGS

COWMM SSI ONER O CONNELL: Good
norning. |’ m Connie O Connell, Conmi ssioner of
I nsurance residing over case number 99-C26038
concerning Blue Cross & Blue Shield United of
W sconsin's application for conversion. This
hearing is being transcribed by Hal ma-Jil ek.

The purpose of the application for
conversion is to pernmit Blue Cross & Blue Shield
United of Wsconsin to convert froma nonprofit
service insurance corporation to a stock
i nsurance corporation in accordance with
Sections 613.75 and 611. 76 W sconsin Stat utes.

This hearing is being held as a
Class | contested cases hearing in accordance
with Chapter 227 Statutes and Section INS
5.39(2) Wsconsin Adm nistrative Code. This is
a continuance of the contested case hearing that
commenced on Novenber 29th, 1999 and conti nued
on February 25th, 2000. Today's hearing is
being held at the Holiday |nn, Mdison
Wsconsin at 9 a.m on March 10th, 2000.

WIIl the participants please state
for the record the name of your organization and

your legal representative. Please speak into
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t he m crophones and speak only at one tine.

MR BABLI TCH: Blue Cross Blue
Shield United of Wsconsin appears by its
general counsel Stephen Bablitch and outside
| awers Foley & Lardner represented by Joe
Branch, Tom Rose and Bart Reuter.

MB. BAILEY-RIHN: The Medi cal
Col | ege of Wsconsin appears by its counse
Quarles & Brady, Valerie L. Bailey-Ri hn.

MS. MADSEN: The UW Medi cal School
appears by Hel en Madsen, counsel

MR SPI TZER- RESNI CK:  The coalition
of consuner groups, which includes Wsconsin
Coalition for Advocacy, AARP, and ABC for Health
is represented by Jeffrey Spitzer-Resnick
nmysel f, and Wsconsin Coalition for Advocacy,
Robert Peterson from ABC for Health and Wade
Wl liams for ABC for Health.

COWMM SSI ONER O CONNELL: As | said
in the prehearing nmenmorandum | will govern this
hearing to exclude or limt a line of inquiry or
testinony that repeats what was -- what was or
coul d have been offered at the public hearing
that relates to areas that are already fully

devel oped in the record of the proceeding, that
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1 is argunentative, or that relates to proprietary
2 or trade secret material that is nore

3 appropriately dealt with by the office directly.
4 The scope of questioning will be limted to the
5 scope identified in the prehearing nenorandum
6 Il will also limt questioning to

7 ensure that the hearing proceeds on a tinely

8 basis. The hearing today is scheduled to

9 conclude at 4 o’'clock p.m with a half hour

10 break at approxi mately noon.

11 The Coalition is allocated

12 four-and-a half hours to present its case. The
13 nmedi cal schools are allocated two hours. You
14 shoul d plan your questioning within those tine
15 limts. Please also remenber that in fairness
16 to the witnesses, | will permt only one

17 attorney from each novant or applicant or

18 exam ne any one W tness.

19 Now, M. Peterson or M. Resnick,
20 who will be calling your first wi tness?

21 MR. PETERSON: Well, 1'd like to
22 make a brief opening statenent and then call

23 Thomas Hefty as a w tness.

24 Good nmorning. On behalf of the

25 Consuner Coalition, ABC for Health, AARP,
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W sconsi n Advocacy Coalition, we're grateful for
this opportunity to present additiona
information to the Comm ssioner and to the
publi c.

As you know, we’'ve expressed our
concerns about the conversion and the proposed
designation of the two nedical schools as the
reci pients of the funds of the converted
organi zati on.

The pl an proposed by nonprofit Blue
Cross Blue Shield of Wsconsin to convert to a
for-profit corporation we believe is not in the
public’'s best interest. Under the proposal
Bl ue Cross Blue Shield United of Wsconsin would
nove its initial stock into anewlinmted life
foundati on which in turn woul d funnel proceeds
froma stock sale into Wsconsin's two nedi ca
school s.

Wi le officials fromthe two nedica
schools may be thrilled about this potentia
financial windfall, this plan does not
distribute the public’'s assets fairly. It’'s
i nportant to renenber that these -- that the
stock is not a gift fromthe conpany. These

nonprofit assets belong to the people of
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W sconsi n.

I f the Comm ssioner of |nsurance
all ows Blue Cross Blue Shield to abandon its
nonprofit mssion, the | aw requires the conpany
to hand over its full value to a charitable
organi zati on dedi cated to supporting the
historic mssion of the nonprofit insurer.

Since Blue Cross Blue Shield United
of Wsconsin was originally established in 1939
to make | ow cost health care accessible on a
nonprofit basis, passing the public’'s noney to
t he nedi cal schools to support research and
education would fall well short of this historic
charitabl e mission.

For decades the public paid prem uns
into Blue Cross Blue Shield United of Wsconsin
and supported it with a variety of tax breaks.
As a result, the public should be given an
ongoing role in helping to determ ne how the
foundati on assets are spent.

Unfortunately, executives of Blue
Cross Blue Shield United of Wsconsin have
usurped the public’s role by announcing its
unil ateral decision to turn over all the funds

to the medi cal school s.
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1 W sconsin shoul d take cues from

2 ot her states that have handl ed conversions and
3 create a publicly accountable foundation that
4 can serve the public health needs of many

5 citizens. The foundation created through the
6 conversion nust be truly independent fromthe
7 conpany and governed by diverse group of

8 conmunity health | eaders enpowered to determ ne
9 the best use of the foundation’s endownent.

10 Under the original conversion plan
11 Bl ue Cross Blue Shield United of Wsconsin and
12 t he nmedi cal schools woul d hand pick the

13 directors of the foundati on and have conpl ete
14 control over its operation. This is sinply

15 unacceptable to our Coalition

16 The Blue Cross Blue Shield United of
17 W sconsin conversion ruling will be the nost
18 i nportant and far-reaching decision that

19 Conmi ssi oner O Connell will make during her
20 tenure as I nsurance Comnmi ssioner. W are
21 i pressed at the way she has handl ed the
22 conversion in a fair and open nmanner and has
23 wel coned participation by the public and
24 consumer groups. Utimtely, she must ensure

25 that a new foundation is structured in a way
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BY MR

that will make it accountable for the public and
not individual or corporate interests.

Now we' d like to call Thomas Hefty
as our first wtness.

THOVAS HEFTY, called as a w tness
herein by the Coalition, after having been first
duly sworn, was exam ned and testified as
fol | ows:

COW SSI ONER O CONNELL:

M. Peterson, you may begin.

EXAM NATI ON
PETERSON
Good norning. Wuld you state your full nane
for the record?
Thomas R Hefty
And when were you hired at Blue Cross Bl ue
Shi el d?
I was hired as General Counsel in July of 1982.
And what was your previous occupation?
| was a Deputy Commi ssioner of Insurance for the
State of Wsconsin.
And how | ong did you work at the Insurance
Conmi ssioner’s Ofice?
| believe three years.

So that would be from 1979 was it about when you
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1 started?

2 A Yes.

3 Q Do you renenber about when in ’'79?

4 A | recall sunmer, so June or July of 1979.

5 Q And what was your chief area of responsibility
6 at the Insurance Conmi ssioner’s Ofice?

7 A That’s a long tinme ago. It was at various tines
8 overseeing legislative matters and at other

9 ti mes overseeing the regulatory side, the

10 enforcenent side of the office.

11 Q Did you have an opportunity during that tine to
12 regul ate the Blue Cross Blue Shield plan as --
13 during the new period as Deputy Conm ssioner?
14 A Yes. The Insurance Commi ssioner’s Ofice

15 regul ates every insurer in the state.

16 Q Were you involved during the time period that
17 Bl ue Cross & Blue Shield becane a single

18 organi zati on?

19 A Only at the end of that transaction. It had
20 begun under the earlier adm nistrati on when Hal
21 W de was Conmi ssioner of Insurance sonewhere in
22 probably 1977, ’78.

23 Q Do you renmenber your involvenent in that

24 transacti on?

25 A Not really. The Attorney General was invol ved
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Q

o » O » O »

at that tine and had been invol ved under

Conmi ssioner WIlde, and | renmenber the nerger
was approved in 1979 or 1980.

So it was approved after you were Deputy
Conmi ssi oner of |nsurance?

Yes.

kay. When did you becone the Chief Executive
Oficer at Blue Cross Blue Shield?

August of 1986.

And you were hired by the board of directors?
Yes.

And who did you repl ace?

Ed Edwar ds.

And did you bring in a new managenent team at
that time to Blue Cross Blue Shield?

Sone, but it was a real mixture of -- of
promotions frominside the conpany in terms of
continui ng executives and sone new ones.

Do you remenber sone of the people that you
brought in as a part of the new managenent teanf
The only notable one that | can recall at this
time fromoutside the conpany woul d have been
Jeff Knoll, who was the Chief Actuary.

So you hired himafter you were -- you were

named CEO of Blue Cross Bl ue Shield?
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1 A Yes.
2 Q That was one of your initial hires, okay. How
3 woul d you describe the financial condition of
4 Bl ue Cross Blue Shield when you took over in
5 19867?
6 A At that time the conpany was bel ow the nini num
7 capital guidelines for the State of Wsconsin
8 and it had | ost over $80 nmillion in the
9 precedi ng four or five years.
10 Q Now, at that point had you already created
11 United Wsconsin Services as a -- a for-profit
12 whol | y- owned subsi diary?
13 A The hol di ng conpany United Wsconsin Services
14 were created on January 1, | believe, of 1983.
15 The subsidiaries within that go as far back as
16 1959 when the predecessor of United Wsconsin
17 I nsurance Conmpany was created. Its origina
18 nane was the Health Insurance Corporation. |
19 think that was 1959.
20 Q So as the General Counsel you were quite
21 involved in the creation of that holding
22 conpany?
23 A Yes.
24 Q During the creation of that hol ding conmpany were

25 concerns rai sed about the possible mxture of



0015

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

nonprofit and the for-profit m ssion?

| don’t remenber in nmy time as a conpetitor of
Blue Cross, as a regulator, or at that tine any
di scussion at all of Blue Cross structure. It
had been taxable in the state since 1972

But was your -- was your opinion then at that
point since it was taxable it was no | onger a
nonprofit organi zati on?

| don’t think the issue ever canme up.

Ckay. So the issue didn't conme up over your
role as -- as reviewing it. You didn't fee
that the issue cane up in ternms of concerns
about the possible conflict between a nonprofit
corporation and a hol ding conpany that was a
for-profit institution?

I think | said earlier the subsidiaries had

exi sted from 1959 on, and in 1959 | was in sixth
grade, and so it had not been an issue since

| ong before that.

My question wasn’t whether they had existed
previously. M question was were there concerns
about the distinct m ssion perhaps of the
nonprofit armand the -- the hol ding conpany?

| think | said earlier the issue never came up.

So there were no concerns?
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| don’t -- All | can say is the issue never came
up either inside or outside the conpany.

Ckay.

Agai n, the subsidiaries had existed for 20
years.

What’ s your understanding of the history of the
predecessor organization to Blue Cross Bl ue
Shield United of Wsconsin? And by that | nean
Associ ated Hospital Services created in 1939 and
Surgical Care in 1941.

Vel |, ny understanding sort of starts with
conpeting with themin the -- the md 1970’s,
and -- and they conpeted as a regular health
insurer in the State of Wsconsin. Beyond that,
I have no personal know edge other than -- than
sort of published history.

So as -- as in your role as General Counsel or
as Chief Executive Oficer you did not have the
opportunity to review the original mssion of
the charitabl e organi zation that was created in
19397

| think | said earlier it never canme up.

So you didn't reviewit?

It never canme up.

Right, it didn't cone up. So |I'mtrying to get
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1 toif it didn't cone up, then you didn't review
2 it. Soit's just a sinple yes or no. You

3 didn’t reviewit.

4 A It never canme up and | did not reviewit.

5 MR PETERSON: Okay. Well, | think
6 the record should reflect that, you know

7 M. Hefty is not answering the question that |’ m
8 asking him

9 MR BABLITCH. |'d object to that.
10 He answered it fully the record will reflect.

11 MR. PETERSON: | asked for a yes or
12 no answer.

13 COW SSI ONER O CONNELL:  Coul d you
14 read back the last response fromM. Hefty?

15 MR BABLITCH If he doesn’t |ike
16 it, that’'s not the witness’'s problem

17 BY MR PETERSON

18 Q W' ll just nove on. That's fine. W can nove
19 forward. So let’s see now You described the
20 financial situation in 1986 when you took over
21 as CEO as being quite dire. Those are ny words,
22 but I'mjust characterizing what you said. |Is
23 that accurate?

24 A The conpany was bel ow the m ni num capita

25 gui del i nes.
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What changes did you inplenment as CEO to inprove
the financial situation at Blue Cross Bl ue
Shield during that tine initially?
In ternms of business, | decentralized the
conpany. Blue Cross had focused from sonewhere
inthe late 1970's to nmid 1980's at the large
groups sel f-insured processing principally, in
M | waukee. They were | osing significant anounts
of nmoney in that self-insured business, and the
conpany’s operating expenses exceeded the fees
that they were charging for processing those
| arge accounts. They were viewed as prestige
accounts, but they were very unprofitable.

| decentralized the conpany with
regi onal offices around the state providing
| ocal service serving a -- a broader mx of
customers, and al so reduced expenses in terns
of -- of everyone’'s pay at that tine and
replaced it with a profit sharing plan for al
enpl oyees.

And the third piece was to continue
di versi fying the product offering of Blue Cross
and its subsidiaries because the subsidiaries
had been profitable, in order to bal ance the

conpany’s financial situation. So there were
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really three; decentralize, reduce expenses, and
diversify the m x of products.

Wiat were the -- What were the different -- |
nmean you tal k about diversifying the product
line. What types of product |ines were

devel oped or how were they diversified
specifically?

The -- The company had a |life insurance
subsidiary at that time then called United

W sconsin Life Insurance Conpany. It had a
casualty insurance subsidiary, the previous
Heal t h | nsurance Corporation, which had been
renamed United Wsconsin | nsurance Conpany. The
conpany created or started in that tinme United
W sconsin Pro-Services that sells software and
el ectronic clearing house services, and we began
| ooki ng at things in again subsidiaries using
the -- the United Wsconsin |Insurance Conpany of
of fering worker’s conpensation insurance in the
state. That may not be a conplete list, but --
Were any concerns raised during this period by
the National Association over your use of the

Bl ue Cross Blue Shield tradenmark?

W were very careful to |l ook at the Nationa

Association rules in terns of -- of the use of
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subsidiaries, the m xture of the Blue Cross &
Bl ue Shield | ogos with other products, and in
general the rules at that tine required that
those activities be conducted in separate
subsi di ari es and under separate nanes. So it
was not possible to offer those in the
corporation Blue Cross & Blue Shield United of
W sconsi n.
In terms of the creation of these -- the holding
conpany and the subsidiaries and the diversified
product line, there were transfers -- Well, et
nme rephrase that. How were funds transferred
bet ween the nonprofit Blue Cross Blue Shield and
the -- the hol ding conpany? And by that |’'m
aski ng what type of structures were in place to
govern those transfers froma nonprofit to the
for-profit subsidiaries?
Vel l, but the transactions that you -- | know
you questioned Gail Hanson earlier, who was our
treasurer who handl ed those transactions, and
they were done on an arms |length basis, so to
speak.

They were investnents for Blue Cross
and they were approved by the appropriate board

and comittee and subm tted under the holding
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conpany rules to the I nsurance Conmi ssioner

Were there concerns expressed to you by board
menbers or by other senior nmanagenent about

the -- about those transfers between the -- the
for-profit and the hol ding conpany at any tine
during that period?

There were no concerns expressed. W took great
care both as a nmnagenent team as a board, to
make certain that they were appropriate, and --
and periodically the board would either have the
outside audit firmor an outside |law firmreview
themin addition to the regular reviews to nake
certain that they were appropriate |egal and
fair because in addition to the activities

al ready nentioned, Blue Cross and its United
Government Services subsidiary are |large
governnent contractors, and those have speci al
rules on cost allocations and fairness of
transactions. And so the conmpany’s al ways taken
great care to assure that transactions were
appropri ate.

Could you tell us who your auditors were at that
time and who your |egal counsel was at that
tinme? |1'mnot tal king about general counsel

Your outside law firm
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Arthur Young, which becane Ernst & Young, were
the outside auditors for the entire period.
Periodically other outside audit firns were used
for special projects and reviews. Again, that
doubl echecking to make certain the transactions
wer e appropriate.

And during that period of tine the
law firns invol ved woul d have been Foley &
Lardner, M chael, Best & Friedrich, or Wyte &
H rschboeck, depending on the period of tine.
Now, the nanagenent of these -- of United
W sconsin Services and Blue Cross Blue Shield,
I"d like to develop a Iine of questions al ong
that. You served as the Chief Executive Oficer
of both of those organizations; isn't that
correct?

Yes, | did.

Coul d you expl ain how the overl appi ng

responsi bilities between those two organizations
wer e handl ed by you and what direction you were
gi ven by your board of directors in terns of
dealing with potential conflicts?

Vell, first of all, the structure was |argely

di ctated by insurance | aw and the Blue Cross

Bl ue Shield Association rules. As | nentioned,
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a nunber of the other activities were not
permitted under either licensing requirenments of
the I nsurance Conmi ssioner or the Blue Cross
Associ ation rul es.

For exanple, Blue Cross cannot sel
wor ker’ s conpensation insurance. It cannot sel
directly life insurance. And so the -- the
different corporations were required either by
state regulation or the Blue Cross Association
rul es.

In terns of -- of the activities,
you know, the goal was to grow the entire
enterprise. Blue Cross at one tine owned 100
percent of United Wsconsin Services. |It’'s
owned 80 percent. It owned 60 percent. At a
low point | think it owed 38 percent, and now
it owns 47 percent. And so the United Wsconsin
Services subsidiaries were major assets of Blue
Cross & Blue Shield, and care was taken each
tine to ascertain that the transactions were
fair, and cost allocations were revi ewed
regularly and audited regularly not only by the
I nsurance Conm ssi oner, but by the federa
governnent because of the -- as | indicated,

we're a large federal contractor
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The Bl ue Cross Blue Shield National Association
rul es require independence. How would you say
this was achi eved?
The board of directors acted separately and
again the transactions were handled in a way and
again audited by the various state and federa
agencies in a way to be appropriate and fair.
And | think if you | ook at those
audits or if you look at the report of the
apprai sal commttee and the outside advisor to
t he Conmi ssioner, they were not only
appropriate, they created great value for Blue
Cross Blue Shield United.
kay. When you were hired as CEO who were the
nenbers of the board of directors of both
conpanies at that time, if you can recall?
| cannot recall. They are matter of public
record at the Insurance Conmissioner’'s Ofice.
But -- But there were menbers of the board on
bot h conpani es that were the sane.
At that time, yes. |In fact, several of the
subsi diaries, United Wsconsin Services
subsi di ari es, had outside board menbers as well.
But did that raise concerns in ternms of

potential conflicts of having a board structure
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of both organizations being very sinilar?
| don’t think it was a matter of concern. Care
was al ways taken that the transactions were
appropriate. They were audited, they had been
revi ewed several tinmes, and the audits are all
of public record.
One of the reports that we reviewed from your
i nvest nent banking firmthat conducted the
initial evaluation of Blue Cross Blue Shield,
DLJ, indicated that there were concerns over
perceived conflicts of interest due to the
overl appi ng boards. That recomendati on was
made to you as part of your filing with the
I nsurance Conmi ssi oner

What steps did your board take in
terns of addressing these perceived conflicts of
i nterest?
Vel l, they had taken steps fromthe beginning to
again make sure the costs were allocated
properly, value was created, and the
transacti ons were appropriate.

| think the filing before the
Commi ssi oner of the conversion was directed at
sinply finding the organization, giving it nore

flexibility, and giving it capital resources to
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continue to grow and -- and be successful, but |
don’t think there is anything beyond that.

But there were perceived conflicts of interest
as pointed out by your -- your investnent
banking firm

| don’t know what specifically they were
speaking of. 1've frequently said if | have a
good idea in the norning when | get up, who do
give it to?

Let's tal k about that. How do you deal with
your role as CEO of both organizations? Do you
have separate offices? Do you wear a different
suit on one day and a different suit on the next
day?

Gray and gray. | think historically the Blue
Cross Association rules and the separation
required by corporate charities answered those
guestions. In other words, |ife insurance,

wor ker’ s conpensation and the Iike. And
originally, HMO coverage had totally separate
corporate structures. You'll find a separate
statute actually on the subject fromtraditiona
heal th i nsurance coverage. So that’'s -- that

di vi si on was answered by the Blue Cross

Associ ation rules and by state | aws.
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0028

Goi ng forward, and | think one of
the -- the sort of forward-I|ooking ideas of the
board at proposing this transaction was the fact
that the Iines of health coverage are likely to
blur in the future. At one time an HMO was a
pure HMO. An indemity was a pure indemity
plan. And going forward, the variety of PPO
and point of service and nodified point of
service plans blur that line.

And so | think the board by
proposing this transaction was really preparing
for what’s going on in the health care industry.
So in other words, the -- the |line between the
nonprofit and the for-profit and you in those --
in both of those roles is a blurry line. There
really isnt --

No, it isn't a blurry line, but |I said the
products have changed, and going forward that

i ssue of -- of instead of having this is a pure
HMO, state law requires it to be in a separate
corporation. The Blue Cross Association rules
require it to be in a separation. That was a
clear line.

As the products evol ve today, the

line is less clear and the rules are | ess clear

interns of -- of the state law. Wat’'s a point
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0029

of service product? Wo can offer a point of
service product? And those rules are |ess
clear. And so the board in proposing the
conversion really cleans up the corporate
structure, gives the conmpany flexibility, and
gives it access to capital to grow
| think that, you know, the -- that the
di stinction between the nonprofit and the
for-profit armfroma public’'s perspective is
something that is -- raises concern

| guess ny question to you is what
has the board done and what has the organi zation
done to try and address misconceptions of the
public between the for-profit armand the
nonprofit arnf
| think | stated earlier, inny time in the
i ndustry going back to the md 1970’s as a
conpetitor, as a regul ator, and executive,
because the conpany was taxabl e already and
because it had subsidiaries since 1959, the
i ssue has never cone up. Only recently have you
raised it and | don’t know where you were in
1959.

| was born that year.

Oh. So this issue has existed since the year
you were born.

The -- Okay. Let ne go with another -- another
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guestion then. The issue has been around since
1959, but what about the original charitable

nm ssion since 1939 that was created?

I can’t tell you anything about that other than
it has not cone up in ny time in 25 years.

So when this issue was first raised by the
Consumer Coalition and by Consumer’s Uni on and
fol ks at Community Catal yst, were you surprised
by that, by the -- the early history of Blue
Cross Blue Shield and the organi zation, the
previ ous organi zati ons?

| wasn't surprised by the early history, but
somet hing that 60 years ago that changed 25
years ago, it’s -- it was hard to understand.

I think the confusion on sone
peopl e’ s part is understandabl e because in other
states Blue Cross nmintained there tax exenption
all the way to the date they converted to a
st ockhol der - owned corporation. And so you had
very present day tax advantages and -- and
restrictive laws. That has not been the case in

W sconsin for over 25 years.
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0031

The -- The -- Just a couple nore questions on
the nonprofit/for-profit distinction. 1In terms
of the -- sort of the original charitable

m ssion, which we’ve sort of brought to the
attention of the regulators and to the fol ks at
Bl ue Cross Blue Shield, does that origina
creation of Blue Cross Blue Shield in 1939 or

t he Associ ated Hospital G oup, does that have an
i mpact on how you view the nonprofit Blue Cross
Bl ue Shield today? Has that had any influence
on your inpression of the organization today?

| really can’t make any comment on it. | have
no personal experience with it. [It's not
existed in my lifetine in the business. And
think the confusion is those who | ook at the

ot her states which had tax exenptions until the
date they converted to a stockhol der-owned
conpany, those are very different situations
than exi st in Wsconsin.

Vel l, you know, you point to other states, and
we know that there have been conversions that
have occurred across the country for a nunber of
years. So in terns of you re not being aware of
the issue in Wsconsin of -- in terms of some of

the original purposes of Blue Cross Blue Shield

when it was created, were you aware of -- of
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litigation and action that was occurring in
other states, for exanple, in California, when
that Bl ue plan was converting?

CGeneral ly, yes.

But in terms of the specifics of the conversion
and the examnation of its original charitable
m ssion, that wasn’t sonething that you spent a
ot of time with?

They have a separate state |law. They have a
separati on between health care regul ation and

i nsurance regulation in California, and
California was one of those which tried to
maintain its tax exenption right up to the date
of conversion.

And again, the -- the tax exenption
in Wsconsin was first addressed in 1972 and --
and so long ago that | think the facts and
circunstances are entirely different here.

So your testinony today then is that during your
tenure as Chief Executive Oficer, and |I'm

tal king wearing your Blue Cross Blue Shield
United Wsconsin hat, you were unaware of the
original charitable mssion of Blue Cross Blue

Shield when it started in 19397
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| early on, in order to focus enpl oyees on

i mprovi ng the conpany, put in a very

wel | -publicized profit sharing plan that
rewarded every enployee for both profitability
and customer satisfaction, and -- and it was al
over the newspapers and no one raised the issue.
I mean if there was any public concern about
nonprofit, we had a well-publicized profit
sharing programfor all enployees. No one
contacted me publicly or -- or any regul ator at
the tine.

Was that profit sharing plan reviewed by the
regul at ors?

| assume that it was in ternms of -- of their
regul ar examnations. | can’'t tell you
specifically, but I can tell you that the

M | waukee newspapers at the time both publicized
it very widely with headlines, so | suspect that
know edge was wi despread.

I"msorry. Excuse ne for interrupting you. But
basically then, | think that what |I'm-- what
I’m hearing fromyou is that Blue Cross Blue
Shield was acting in ways that a for-profit
organi zati on woul d by having a profit sharing

plan. It gives an inpression that it's a
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profit-making entity and not under the norma
structures of a nonprofit as nost people in the
public would understand it to be.

You nake a distinction. | think the business
distinction is if you' re a taxable corporation
i ke any ot her business you conpete |ike any

ot her busi ness whet her you're a nonstock, a
nmutual , or a stockhol der-owned conpany. And --
And so Wsconsin relies on a conpetitive narket
and -- and Blue Cross conpeted in that very
conpetitive world

Were there concerns raised by -- by your board
of either organization over private inurenent?
Again, the board takes care to make sure that
the transactions are appropriate. They have
outside law firns, outside conpensation

advi sors, outside auditors, to nake certain that
the transactions are appropriate.

Okay. We've tal ked about the -- the DLJ, your

i nvest nent banki ng concerns over perceived
conflicts of interest. 1'd like to nove on now
to an explanation fromyou of the -- the
conpensation of and performance incentives that
seni or managenment receive at Blue Cross Blue

Shield and United Wsconsin Services.
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Coul d you describe to ne the -- how
t he conpensation plans are put together and
i ncentive plans are determ ned?

Bot h boards enpl oy an outside advisor, Hewitt &
Associ ates, on conpensation matters, and the
current plan for all enployees is a base salary
with a profit sharing plan, which includes

cust omer satisfaction nmeasures.

At the managenent |evel there is an
addi ti onal annual managenent incentive based on
their targets or the -- their nanagers or
supervi sors or executives or -- or the board' s
review of their performance, and then at the
executive level there are stock options or stock
appreciation rights today.

That is sinpler than it has been
over the past 14 years. Actually, 18 years.
There have been various plans that have cone and
gone of long-termincentives in addition to
those three core el enments; base profit sharing
annual incentives, and -- and then stock
appreciation rights or stock options.

What type of stock options within the last six
nont hs have seni or managenent at Bl ue Cross Bl ue

Shield or United Wsconsin Services received?
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Stock options are awarded to new executives upon
joining the conpany and they’'re awarded

annual |y, generally at the beginning of the
year, and an award was given this year by the
conpensation conmttees for both boards.

Coul d you give us specifics on the size of those
awards this year?

| can tell you mine and | think I can tell you
generally the other awards. | was awarded
roughly 140, 000 options, the sane nunber as the
previous year in terms of number of option
shares, and those options are always given at
market. You'll see sone firns that give

di scount ed options, and our board does not
reprice options and they do not grant options
bel ow the current market price.

What -- How many shares of stock do you
currently own?

Do | currently own? | can't tell you precisely.

Per haps 30,000. That information is publicly

available in -- on the SEC, so you get it
publicly. [It’'s not sonmething | keep track of.
Do you know what -- |If you exercised all of your

stock options, what percentage of the conpany

you woul d own?
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Oh, | ess than one percent.

And there’s a requirenent by Nationa
Association rules that no one can own nore

than -- an individual investor could own nore
than five percent of a Blue Cross Blue Shield
pl an?

I"mnot aware of that, but 1'll take your word
for it.

That was ny understanding. Let’'s talk about the
decision to convert. And can you explain to us
the -- the decision-nmaki ng process that went
into that that you went through and your board
went through in terns of deciding to convert to
a for-profit entity?

| didn't go through it. The board appointed a
special commttee in Decenber of 1998, |
believe, to look at all the different
structures. The spinoff of American Medica
Security was conpleted in the fall of 1998, and
I think the board viewed it as appropriate to

| ook at the structure of the conpany and
alternatives, and they appointed a specia
conmttee to do that and | did not participate
in the coomittee other than on request to

provi de information.
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In your testinony before the Comi ssioner on
Noverber 29th you indicated some reasons for the

conversion, that it was a changi ng busi ness

mar ket pl ace. That -- That was really one of the
precipitating factors in terns of -- of noving
to a for-profit. 1s that your testinony today?

I’ mcharacterizing what you said, but in sunmary
your basic statenent was that it was a dynanic
changi ng mar ket pl ace and your organization had
to convert to be conpetitive in that narketpl ace
and access capital markets.

The conpetitors today in Wsconsin are largely

t ax- exenpt funded organi zations that have either
t ax- exenpt earning streans or access to

t ax- exenpt bond proceeds or are | arge nationa
conpetitors, much | arger than Blue Cross or any
of our individual companies.

And so | think one of the goals was
to provide flexibility in terms of the changing
mar ket pl ace. Things like Internet narketing are
expensi ve, and at the same tinme participate in
the consolidation, if you will, of health plans
that is going on nationally. The world is
changed rapidly, the Blue Cross world is

changing rapidly, and | think our board wanted
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again to be structured for the future
WAs your board or were you concerned about the
activities of the Consuner Coalition and
Consuner’s Union in terns of neetings with the
| nsurance Comm ssioner’s Office or with the
Justice Departnent in terms of questions being
rai sed about transfers of assets,
cross-fertilized board of directors and
potential breaches of fiduciary duty?
No. As | indicated, going back as |ong as
have been at the conpany the board has taken
great care to make certain that the transactions
were fair and appropriate and that the cost
all ocations were fair and accurate. And they
have periodically retained special outside
counsel or special auditors in addition to their
direction to nmanagenent and regular auditors to
nake certain that those were accurate and fair
transactions. And | believe the last tine that
was done was 1997, in terns of a special review
And so there was not any -- any
particul ar concern, other than | think everyone
felt good that the board had taken care over the
years to nake certain that the transactions were

appropri ate.
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So you're -- you're calling it there weren't
particul ar concerns. Ws there discussion of
t he invol venent of consuner groups in reviewng
transacti ons that had occurred throughout the --
the -- the '80's and early "90's by Blue Cross
Bl ue Shiel d?
They were advi sed of that fact and again, nore
in the sense of the periodic special reviews
that they had done over the -- the prior decade.
The special review was not done every year, but
it was done every several years.
I"d just like to show you an exhibit that we ve
mar ked Exhibit J50. This exhibit is mnutes of
the special board neeting of Decenber 9th, 1998
and special report to the board nmade by M. Tom
Hefty.

And in that report | direct your
attention to the -- the first full paragraph
nm ddl e of the paragraph where the m nutes
reflect that there were discussions of the
Consuner’s Union contacting Wsconsin officials
and | egal nedia regarding the allegations of
conflicts of interest between Blue Cross Blue
Shield United of Wsconsin and United Wsconsin

Services, Inc. And question had been raised
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regardi ng the issue whether Blue Cross Blue
Shield United of Wsconsin itself is a
charitable trust.

So that issue, based on these board
m nutes, did cone up at your Decenber 9th
neeting and apparently there were sone
di scussions related to that fact.
| think that’'s what | said.
| think that -- Well, that’s fine. So what was
the -- You appointed a special conmittee to
review the process of conversion and they
provi ded review and anal ysis and cane up with a
plan to convert. How was that plan presented to

t he board?

The board selected a special committee. It
was -- The board consisted of board nenmbers who
had some special expertise in -- in terns of

public policy as well as health care policy.

Ji m H ckman, the former Dean of the
Busi ness School at UW Madi son. Jim has served
as the National Actuarial Society chairman and
is also, | believe, chair of one of the Nationa
Church Pension and Health Care boards. Janet
Steiger, former foreman of the Federal Trade

Conmmi ssi on.
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Ken Vi ste, past head of the State
Medi cal Society, active on the Anerican Medica
Association, as well as the State Medica
Soci ety foundation. Ken also serves on the
Physi ci an Paynent Revi ew conmi ssion for the
federal governnent, and then M chael Joyce, who
heads the Bradl ey foundation, which is the
| argest private foundation in the state, that
was created by the sale of the Al en-Bradl ey
Corporation in M I waukee.

So they selected four directors with
particul ar expertise in not only health care,
but public policy as well as foundation matters.
Did you al so review what their participation was
in-- 1 mean -- Let ne strike that. D d you
exam ne whet her or not they served on both
boards of -- by that | nean United Wsconsin
Services and any of the for-profit subsidiaries
and the nonprofit Blue Cross Blue Shield board?
That issue was di scussed, which is why Jim
H ckman, who was the only comon director to
United Wsconsin Services and Bl ue Cross, was
there. | was not at the neeting, but |
understand that he would note that fact and

rem nd the other directors of that on certain
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di scussions so that the three Blue Cross-only
directors were always aware of that fact, but
given his expertise as an actuary, as a -- a

national I y-recogni zed actuary and forner Dean of

t he Busi ness School, | think his expertise
was -- was viewed as val uabl e by the other
directors.

So the board at that tinme felt it was inportant
that there not be perceived conflicts of
interest in the special conmittee?

I think | testified earlier the board has al ways
taken great care to nmake certain that --

" mjust asking about this specific instant
because what we’'re learning is that the board
takes care to nake sure that -- in terns of this
special committee that the nenbers of the review
were nenbers of the nonprofit board. Only Janes
Hi ckman was on both boards because of his
speci al experti se.

Well, there are only three directors on both
boards; Jim H ckman, Jim Forbes, and nyself.

That hasn’t al ways been the case, has it?

It’s varied over tine depending on Blue Cross’s
owner ship of United Wsconsin Services. It has

tended to vary as Blue Cross’s ownership has
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dr opped.

Now, the decision of the special conmittee was
made at the June 2nd board neeting; isn't that
correct?

Yes.

Now, those discussions -- Did TimCullen of your
staff participate in that neeting?

| don’t recall specifically, but he would
generally be at the neetings.

And there was di scussion of the plan to convert
and publicity related to that plan to convert?
Again, | don’t recall that that came up at the
board neeting, but it may have.

W have another exhibit. [It's Exhibit J51

It’s the second page of that where it discusses
the point that M. Cullen briefly comented on
several planned public relations activities
related to the public announcenent of the stock
conver si on.

Yes.

What were those public relations activities?
Wl |, there was an announcenent planned of the
plan to convert and to contribute 100 percent of
the value of the conpany to public health

t hrough the two nedi cal school s.
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Was there discussions of communi cations that had
been made with the Attorney Ceneral’s office and
with the Governor's office to participate in

t hat event?

I don’t recall specifically, but | believe it
was known that both of them would be

partici pating.

Was there discussion of a joint letter to be
sent by Senator Chuck Chval a and representative
Scott Jensen to the Comm ssioner’s office to try
and expedite this process and to nove it al ong
qui ckl y?

I don’t think so because | don't even think that
was known at the tine.

Was there discussion of participation in the ned
schools in that event?

Yes. | mean they had been contacted to find out
whet her they would be willing to serve that role
interms of -- of conveying the funds for public
research, teaching, and outreach for the entire
State of Wsconsin.

Wien were they notified of the plan of the
special committee and the board? And by them|
nean the med school s.

I don’t recall specifically. Sonetinme in the
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spring after the special committee had reached a
consensus on the direction they were contacted
to find out whether they would in fact be
willing to do that.

Were the dollars characterized as a gift to the
two nmed schools at that tine?

| don’t remenber specifically. It was the use
of the proceeds, the full value of Blue Cross,
for the three areas that | nentioned.

Do you consider the -- the proceeds to be a gift
t oday?

I think it was a voluntary act by the board to
contribute 100 percent of the value of Blue
Cross, sonething that has not been done in other
states before their decision and has not been
done since their decision.

In other states the Blue board has
tried to negotiate, if you will, an agreed
dol I ar amount generally relative to the prior
tax advantages, and so you see nunbers $45
mllion, $65 mllion, both before the decision
by the Wsconsin board of directors and since
t he announcenent, and our board commtted 100
percent of the value in -- in the proposa

before the Comm ssi oner.
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And are you famliar with the Well Point
conversion in California?

Agai n, generally.

Are you aware of the value of that, what that
conversion netted the foundation?

Oh, it was a significant anmpunt of noney.

don’t know if it was 2 or $3 billion, but they
tried to avoid any substantial contribution at
all in their original transaction even though
they were tax exenpt right up to the day before
t he conversi on.

And | think our board again nmade the
right decision in commtting 100 percent of the
val ue even though the Wsconsin tax advantages
ended many years ago.

What were the reasons that were given by the
special commttee to designate the two ned
school s as the recipients of the foundation or
of the -- the assets of the conpany?

Again, | did not participate in their discussion
of how they arrived either at 100 percent or at
the two med schools. As | have heard it
expressed since then, they did not want the
money, |'Il use my term frittered away in extra

adm ni strative costs in ternms of adm nistration
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and they used the California exanple where one
of the beneficiaries of the foundation was
apparently the International Tofu foundation
because in California, maybe in Wsconsin, or at
| east in Madison, tofu is viewed as a health
food, and -- and so their contribution to that
was viewed as frivol ous even though sonme groups
m ght view that as a worthwhil e expenditure.

So they wanted | ower adninistrative
costs, they wanted a focus on -- on the overal
health of the state, they wanted sonething that
was flexible in terms of research, teaching, and
public health, and they wanted a state-w de
effort, recognizing that the two nedical schools
were in the southern half of the state.

Were concerns ever raised about administrative
expenses that might be incurred by the nedica
school s? For exanple, |ooking at what their
admi ni strative overhead expenses are or indirect
expense rates are at those institutions?

Again, | don’t know what they | ooked at
specifically. | think their view was that the
two schools every year, since they both receive
both private and public funding, go through the

al l ocation process of what portion of the budget
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goes to research, what portion goes to teaching,
what portion goes to comunity service, and so
the belief was that that infrastructure existed
because it goes on every year in those
institutions and it has gone on for, | guess, a
century in both institutions. | do not know if
they |l ook specifically at it, but they relied on
the sane institutions that the people of

W sconsin have relied on for 100 years.

So let ne try and -- and understand. The

i mpression is that the board | ooked at the two
nmed school s as existing institutions and
therefore there woul dn’t be adm nistrative
expenses related to any type of a start up of a
new organi zation, but that they did not
necessarily look at costs associated with the
two nmedi cal schools in admnistering those
funds.

Again, | do not know precisely what they | ooked
at. | nentioned the expertise on the special
conmittee. You have Ken Viste, who's involved
nationally on health care public policy matters.
You have Ji m Hi ckman, the Dean of the Business
School , serves on the National Church Health and

Pensi on board. You have Janet Steiger, and --
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and nost inportantly M chael Joyce, who runs the
| argest private foundation in the State of

W sconsin. | assunme they were not sinply taking
their sort of off-the-street views, but brought
consi derabl e expertise to nmaking that decision
but I was not there. | did not participate.

You nentioned M chael Joyce of the Bradley
foundation as a participant, and you represented
concerns that foundations may fritter away

the -- the foundations assets. Is it -- | nmean
do you -- do you -- Well, was it the opinion of
the board that the Bradl ey foundation would not
be a good exanple to foll ow because perhaps they
may fritter away the assets of their

organi zation as well, and |ikew se a new
foundation could be in a simlar situation?

I do not know precisely what they discussed
because | was not at their neetings.

kay. Let’'s talk about the control over the
assets after they're transferred. Was the board
interested in maintaining control over the
assets and the stocks that the foundati on woul d
control ?

I think the board s goal was to conplete the

transacti on expeditiously, conply with the Bl ue
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Cross Association rules and the requirenents of
state [ aw and the Conmi ssioner, and -- and have
a process that was enduring and flexible for the
State of Wsconsin. And beyond that, in ny
presence there was never any di scussion of
control beyond naking certain that they conplied
with not only the state |aw but the regul ations
of the Blue Cross Association.

So you weren’'t involved in decisions in terms of
the structure of the new foundation to have five
nmenbers of Blue Cross Blue Shield or five

appoi ntees from Blue Cross Blue Shield be on

t hat foundation board?

I was not.

At the testinony that you provided on Novenber
29t h, 1999 you indicated that the new entity
that’'s proposed would be a first nover in the
mar ket pl ace. Do you nean by this as a purchaser
of other health insurance plans?

In terns of the consolidation that's going on
not only in Wsconsin, but nationally in terns
of health plans. Wsconsin is a md-sized
state, and in ternms of national consolidation
you know, we aspire to places |like |Iowa and

M ssouri, simlar size or smaller states where
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W sconsin can in fact be a -- a leader, if you
will, first nmover to use the termthat | think I
used last fall, in terms of -- of survival

You can look at -- at the state
and -- and | think you view the advantages in

terms of corporate headquarters and enpl oynent,
as well as the diversity of product offerings
that come with a larger size conpany as positive
for the state and the W sconsin econony.

Just froma -- like a lay perspective and
public’s perspective, how would Bl ue Cross Bl ue
Shi el d purchase new plans initially when nuch of
the value of the conpany is in the new

f oundati on?

It has stock that can be used for acquisitions
in terms of other states.

Do you plan -- Then would there be a plan to

i ssue nmore stock?

I think the goal of any stockhol der-owned
conpany is to grow and access capital for that
growmh. In order to access capital for growth
you can only do it through | oans, indebtedness,
or by issuing nore stock for the val ue received.
That is the standard corporate transaction

W Il the issuance of additional stock deval ue
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the stocks held by the foundation?

No, because the goal of the transaction is to
enhance val ue for all the sharehol ders because
you're acquiring assets with either cash or
stock or debt, and those assets acquired and the
synergies that cone with the transaction create
value. That's true in every corporation. You
could pick up the Wall Street Journal or the
busi ness page of the paper today and see those
transacti ons every day.

One of the other docunents that was a part of
your filing, which was from Donal dson, Lufkin &
Jenrette, indicated sone of the options of what
t he advantages, relative advantages and

di sadvant ages of converting, and one of the
advantages to Blue Cross Blue Shield is the
possibility of stock incentives for managenent
and key enpl oyees.

From what you're telling nme here, to
grow the conpany, to be a first nover in the
mar ket pl ace, to issue additional stock, to grow
t he conpany, this would have a significant
benefit to -- to managenent and key enpl oyees,
upper managerent at Blue Cross Blue Shield;

isn"t that correct?
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| think the goal of incentives is for the
executives to acconplish the goals of the
conpany as set by the board of directors. |If
the val ue of the stock increases, the value in
terms of the contribution increases. And so
think those goals are consistent.

If the devel opment of the for-profit Blue Cross
Bl ue Shield tracks sone of the devel opnents in
ot her states, nmanagement, upper nanagenent,
could be in a position to make a | ot of nobney
off of this; isn't that true?

vell, I think --

|"’mjust saying they could be in the position to
nmake a | ot of noney off of this.

If the value goes up and the conpany achieves
its goal, | think traditionally incentive
conpensation theory is that the people who
acconplish that are rewarded

So traditional conpensation theory in

| ayperson’s termis conpanies getting bigger are
going to give you nore nonhey.

Peopl e receive an incentive for achieving the
goal s of the organization.

I'd like to just introduce J52, which is an

exhibit, and it just outlines the
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1 reconmendati ons of the investnent banking firm
2 whi ch outline the stock incentives as an

3 advant age for managenent and key enpl oyees to
4 hel p t he company provide stock incentive.

5 MS. BAILEY-RIHN:  Conmi ssioner, |

6 woul d just like to point out that the

7 Conmi ssioner’s pretrial menorandum di d have a
8 deadl ine in which exhibits were to be filed. |
9 don’t have any specific objections to these

10 exhibits, but | wonder if there are additiona
11 exhibits that we have not yet seen

12 MR. PETERSON: Those are already a
13 part of the record. W’'re just referencing

14 items that are already in the record.

15 MS. BAILEY-RIHN: Okay. Fine.

16 THE WTNESS: |Is there a question
17 about the exhibit?

18 BY MR PETERSON

19 Q No. I'mjust bringing it to your attention. W
20 di scussed it. | think that -- | wanted just to
21 bring it to your attention that that was an

22 i ssue that had been indicated as one of the

23 advant ages of converting.

24 A | think that’'s what | said.

25 Q And that’'s right and I’mintroducing it because
0055

1 we had it marked as an exhibit. Could you --
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One final question. The new organization is
going to be a hol ding conpany, Heartland --
United Heartland of Wsconsin, is that the nanme?
What woul d you -- How do you feel that this new
organi zation will have an opportunity to
continue any type of charitable activities for
organi zations in the State of Wsconsin that are
consistent with the original charitable nission
of -- of the corporation as it noves on to a
for-profit entity?

Vel |, at |least since the Wsconsin code was
rewitten in the late 1960's and early 1970’ s,
the mission of the conpany is to provide

i nnovati ve products and conpete to serve
consumer needs in a market that relies on
conpetition. And | think the belief of the

revi sor of the code, who was then Dean of the

W sconsi n Law School and wote extensive
annotations to the insurance code was that that
service to the public is best acconplished by a
heal thy conpetitive market and heal t hy conpanies
within that market who can offer innovative
product. And the conversion pernits Blue Cross

to do that by accessing capital both for growth
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as well as for additions of new products to
serve those custoners.

So | think that neets the origina
need and certainly nmeets the statutory test that
has been there since the code was rewitten in
about 1970.

Do you think that the conversion nerely
formal i zes what has been going on within the
organi zation, or does it change any type of

nm ssion of the organi zati on?

| think the conversion and the conmitnent of 100
percent of the value of the conpany to serve the
public needs is certainly consistent with the
entire history of the conpany and as well as the
stat utes.

MR. PETERSON: No further questions
for M. Hefty. Thank you.

COW SSI ONER O CONNELL: M ss
Madsen, do you have any questions?

MS. MADSEN. No questi ons.

COW SSI ONER O CONNELL:

Ms. Bailey-R hn?

MS. BAILEY-RIHN. No questions,

Conmi ssi oner.

COW SSI ONER O CONNELL:
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BY MR

M. Bablitch?

MR. BABLI TCH: No questions.

COW SSI ONER O CONNELL:  Thank you,
M. Hefty. M. Peterson, you may call your next
Wi t ness.

MR, PETERSON: We' |l call Stephen
Babl it ch.

STEPHEN BABLI TCH, called as a
wi tness herein by the Coalition, after having
been first duly sworn, was exam ned and
testified as foll ows:

COW SSI ONER O CONNELL:  You may
begin, M. Peterson.

EXAM NATI ON

PETERSON:
Thank you. Good nor ni ng.
Good nor ni ng.
W' ve had sonme di scussion by -- by Thomas Hefty
about the corporate structure of Blue Cross Bl ue
Shield, and | guess we’'d like to just follow a
line of questioning simlar to that. Wuld you
just identify your position within the -- within
t he conpany?
I’mthe Vice President and General Counsel and

Secretary for Blue Cross Blue Shield United of
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BY MR

W sconsi n.
And how | ong have you been in that capacity?
Since Cctober 1, 1996.
And previous to that?
| was a partner in the Madison |aw firm of
Dewitt, Ross & Stevens for -- since 1991 to ' 96
Now, one of the issues that we’ ve been
di scussing is the original creation of Blue
Cross Blue Shield in 1939 as a charitable and
benevol ent institution pursuant to Wsconsin
statute 180.032. Have you eval uated that
statute?
|"ve read it.

COW SSI ONER O CONNELL:
M. Bablitch, can you speak nore directly into

the microphone for the court reporter.

THE WTNESS: Sure. |'ve read it,
yes.
PETERSON
Have you -- Do you have a -- a legal opinion
on -- on the validity of that statute, or do you

feel that it applies to Blue Cross Blue Shield
in terns of any rel evance today?
I think it’s been changed a number of tines,

so -- and it was witten in 1939, so | don't
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know what -- what significance it would have in
context of today’'s terns.

So do you feel that the original mssion
historic mssion as outlined in this statute for
Associ ated Hospitals, is irrelevant today in
terms of the nonprofit Blue Cross Blue Shield
organi zati on?

As | recall the statute, it doesn't talk in
terms of a mssion. | think what it -- the

| egi sl ature declared on Blue Cross at the tine
of Associated Hospitals Services, they did a
nunber of things. |It’'s about a three page
statute, | think. One of the itens that | think
you' re asking about is the tax exenption or --
or what?

Vell, | was -- | was just trying to get at your
sort of understanding of the sort of historica
antecedents to the current organization and the
rel evance of those, particularly this statute to
t he organi zation today.

Like I said, it’s -- | think the statute has
changed and | don’t think that it reads the sane
today, so, you know, it's 60 years old. | don't
think it applies to Blue Cross Blue Shield

United of W sconsin today.
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Do you think that Blue Cross Blue Shield today,

the nonprofit, is a charitable trust?

No, | do not.
Why not ?
Vell, this mght be -- | don't want to be

evasi ve here, but we have outside counsel who
have advi sed the conpany regarding this
guestion, so the basis of nmy know edge is really
confidential conmunication between outside
counsel and nysel f.

I’ mnot an expert in trust doctrine
or tax law so we typically rely on outside
counsel, and in this case we hired the law firm
of Foley & Lardner to advise the board. And as
a part of that |1've been privy to those
conmmuni cations, so I'ma little bit hesitant to
answer questions. In fact, not only am|
hesitant, but | don’t believe that | can as a
| awyer answer questions that woul d abridge the
attorney/client privilege.

COW SSI ONER O CONNELL:

M. Bablitch is the attorney for the applicant
in this proceeding, and as such if this is
calling for attorney/client work product then

you should only answer to the extent that you
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can wi thout revealing any attorney/client
privilege or work product.

THE W TNESS: Ckay.

MR BRANCH | think the record will
show he has answered the question. He was asked
whet her he believes it’'s a charitable trust and
he said no, he does not believe.

MR, PETERSON: We were nerely asking
for M. Bablitch to illuminate on issues that
he’s already discussed publicly that are part of
the record in a letter dated Decenber 13, 1999
to the Conmi ssioner. Sonme of his analysis that
he -- he describes the fact that it’'s not a
charitable trust, but -- but we're trying to
under stand sone of the underpinnings of that
anal ysis and why he feels that way. | don't
believe that it’s a privileged conmuni cation
since it's already made public to you in
correspondence of Decenmber 13.

MR, BRANCH:. Perhaps you coul d show
that correspondence to the witness if you're
going to ask further questions on this.

COW SSI ONER O CONNELL: Do you have
an additional copy? Let's -- W Il go off the

record to mark the exhibit.
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BY MR

o » O >r

BY MR

(Di scussion off the record.)

THE WTNESS: |’'ve got it.
PETERSON
Was that letter witten by you?
Actually, it wasn't, but | signed it.
kay.
| read it before | signed it, too.
Ckay. Is there -- Are you nore confortable in
answering my question then?
Could I have it reread to nme, please

(Record read.)
PETERSON
Let nme just ask the question again. | mean your
position is that Blue Cross Blue Shield is not a
charitable trust. You said no.
Yes, correct.
In looking at this letter, | believe you or your
counsel articulated part of the reason, but |
wanted -- was wondering if you could further
illum nate on why you believe that Blue Cross
Blue Shield is not a charitable trust,
particularly in Iight of the fact that in many
other states the courts have determ ned that
they were indeed a charitable trust.

| can’t really comment on the other states since
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I haven't read the legislation and the statutes
or the rules of the other states. M know edge
on this, like |l said, I"'mnot an expert in this
area, this is not an area of practice that |
ever practiced, so | rely a lot on outside
counsel advice on this, but |I've read the
enabling legislation from 1939, |’'ve read the
current statutes, | read the case |law that you
had marked and the 40 year old AHS case, and in
nowhere does it ever declare Blue Cross or its
predecessor to be a charitable trust. And now
I’mreally going back into trust and estates and
ny recollection, for what it’s worth, is that in
order to create a trust there has to be a
specific intent.

So |'ve never seen this referred to
as a charitable trust. [|’ve reviewed our
articles of incorporation and the byl aws goi ng
back to 1939, and we’ve never been referred to
as a charitable trust, we’'ve never, to ny
know edge, acted like a charitable trust, and
other than that, I'’mrelying on the advice of
peopl e who actually practice this for their
daytime j ob.

Are you famliar with other Blue Cross Bl ue
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Shi el d plans that have been considered
charitable trusts by the courts?

I"mfamliar with other Blue Cross plans that
have converted to a for-profit entity, but very
general ly.

So | mean at this point we’'d say that your
particul ar area of expertise, you would not be
famliar with the Charitable Trust Doctrine or
the Cy Pres Doctrine?

Like I say, I'mnot an expert in those areas.
I"ve heard of them but |I think it would be
beyond ny expertise to give you nuch
enlightennent with respect to what those
doctrines truly mean.

Woul d you say that in 1939 the legislature
created Blue Cross Blue Shield with a charitable
pur pose?

No. They gave thema tax exenption which was
then removed in 1972.

Ckay. Let's talk alittle bit about the -- the
work that you were involved with, and |’
respect the attorney/client privilege and again
we' Il be discussing issues that are either part
of the public record and trying to get a little

better understanding of the information
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testified to or information that has been
comuni cated to us.

Are we done with this letter then?

Yeah. Thank you. In terns of the decision of
the special conmttee to designate the two

nmedi cal schools as the recipients of these
funds, you were involved in -- in those

di scussi ons and you’ ve spoken publicly about

t hose.

Yes.

The -- The committee was concerned about issues
related to adnministrative structures that would
be needed for a new foundation; isn't that
correct?

That was part of what they tal ked about, yes.
In your role of advising the special comittee,
di d di scussions ever cone up about

adm ni strative expenses and costs that m ght be
related to funds that are received by the

nmedi cal schools? And by that | nean
specifically overhead or indirect expenses.

You nean that the nedical schools would have to
i ncur?

No. This is the expense of operation so that a

percentage of the nobney woul d be allocated as
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1 over head expense in a budget. So let’s just use
2 an exanmple to help you understand this

3 You give $100,000 to an institution
4 organi zation. They have to include in their

5 budget what their actual expenses are and

6 overhead. Typically that could be 10 percent.
7 In sone situations it might be 40 percent.

8 That’s things that really aren't directly

9 expensed by the grant, but the grant has to

10 support all of the other activities |like the
11 buil ding. Was that discussed by the specialty
12 conmittee or information presented by the

13 special conmttee?

14 A Not at that |evel of detail

15 Q So your understanding of the -- of the

16 di scussion that was conducted by the specia

17 committee was that the ned schools would be

18 appropriate recipients of these funds because
19 they al ready exist and administrative expenses
20 woul d be | ow?
21 A Wll, that's a bifurcated question. Let me
22 answer both parts. One was yes, that they
23 already exist. | think that the special
24 conmittee placed a lot of trust and faith that

25 the two med schools had 100 years of know edge
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and were actually public bodies and that they
felt that they were a good institution to
address the concerns of -- of what the committee
was trying to get at.

Wth respect to the admnistrative
costs, | think one of the concerns, and |’'d say
was maybe a secondary or even tertiary concern
was that they didn’t want, that is the specia
comittee, did not -- | think they viewed the
two schools as already having an infrastructure
and that that had some appeal to themfromthe
st andpoi nt of starting up a whole new foundation
and all the costs that woul d be borne by staff
resources and buil dings and rent and overhead in
that light. So that was a concern, but it
wasn’'t their primry.

Were there concerns raised about the -- about
designating the two ned schools as the
recipients? And let me -- let me illuminate on
that a little bit. By designating the two ned
school s as the recipients of these funds, were
there concerns raised that there should be a
public process in terns of determ ning the best
use of these funds?

Yes, they did talk about that, and that’'s why
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the two schools, they -- The special committee
wanted the two schools to go out, and |like they
did do, the |istening sessions, and go out
around the state, solicit input, which the two
school s did, and so the special committee

t hi nk conveyed that nmessage to the two schools
that they wanted that sort of public input
process. And then they wanted a report on that,
a prelinmnary report, | think it was due in |ike
| ate August of |ast year, so they did convey
that thought to them

Was it your understanding that Blue Cross Blue
Shield had the I egal authority to designate the
reci pi ents of those funds?

Yes.

The first proposal that was submitted by the ned
school s was unsatisfactory to the special
conmittee; isn't that right?

Not conmpletely. Parts of it were

unsati sfactory, though, yes.

And what was unsatisfactory about it?

Let me see. | think that the -- the specia
committee or the board, | can't renmenber which
one, wanted nore specificity on accountability;

in other words, how the nobney was going to be
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spent, and | think they directed the schools or
asked the schools to put nore specificity into
that part of the -- the plan.

WAas an actual budget ever submitted to Blue
Cross Blue Shield by the two school s?

In the -- In the final draft that -- or the
final report that canme out, the two schools, as
| recall, have some sort of a budget in the
sense that they divided it up. The report is
divided kind of in half; the first part being
one of the two schools and the second part being
t he other school, and then they divide up --
each school kind of did a division or percentage
of what they wanted to spend on a variety of
different prograns. And to the extent that you
consi der that a budget, | guess it’s an

al l ocation of how the nmoney woul d be spent, so.
But | guess -- Let ne ask you this. Was

there -- A detail ed budget that distributed
costs between direct expenses and indirect
expenses was never devel oped by the two school s.
| don’t knowif it was ever devel oped, but |
don't recall seeing one.

Let’s talk a little bit about the board of

directors of the two organi zations that we're
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di scussing for the npst part here, United
W sconsin Services and Bl ue Cross Bl ue Shi el d.
Um hum
What type of conflicts policy does the board of
directors have for those two organi zati ons?
VWl l, we have a rather extensive, in fact
vol umes of contracts going back and forth
bet ween Bl ue Cross Blue Shield United and United
W sconsin Services. They're all -- Al of these
agreenents are nenorialized in formal contracts
just like you would see if you were purchasing a
service out on the open market, and the board
approved all of those. Each board approved t hem
| believe by a resolution, and | think that
every -- every other year or so if there are
changes to be made we will occasionally update
those, but virtually everything that you can
t hi nk of between the two conpanies in the way of
services or provisions are accounted for by
t hese agreenents.

And then the agreenents go into
great detail about cost and the allocation
nmet hod and the services that are going to be
provided and, in fact, | believe Deutsche Bank

did a rather thorough anal ysis of that,
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presented it to the appraisal commttee on the
January 14th nmeeting. |In fact, | believe that
M. Johnson or M. Harrison' s statenment was
they’ ve got these things right down to the
paperclips. So it’'s a rather extensive set of
agreenents that takes care of all the agreenents

bet ween the two conpani es, and the board is well

aware of it. | believe | had to brief the board
on these things and -- and that's how it’s done
Wuld it be easier if -- to avoid conflicts if

there were not overl appi ng boards?

No. | think the issue of conflicts by their
very nature, even with attorneys, attorneys, as
you know, face conflicts all the tine. The
matter is how you protect against conflicts.

For exanple, in the |l egal profession you protect
agai nst them by informng your client that you
may have represented this party in the past and
then you seek a wai ver.

So it’s -- Aconflict in and of
itself doesn’t create a problem If the
conflict is not, or the potential of a conflict
is not addressed and made publicly aware and
then procedures are -- if procedures are not

taken, then you probably have a problem but in
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our case they were addressed, there were fully
executed agreenents, so | don't think that there
was that kind of a problem

Did you review the report fromyour investnent
banking firm DLJ, that raised concerns about
perceived conflicts of interest?

I"ve reviewed a lot of stuff from DLJ, but
not hi ng recently.

kay. Would you -- In the discussion of
conflicts would you agree that a public
perception of conflict can be just as bad as an
actual conflict?

I think it depends upon the circunstances.
Wul d you say that concerns raised by your

i nvest nent banking firm about perceived
conflicts of interest was conmunicated to the
board as somet hing that needed to be addressed
because there was -- because this perception
coul d have a negative inpact on the

organi zati on?

You know, | don't think so. | don't think it
cane up in that context. | think they were
tal ki ng about the investor comunity not in
terms of conflicts of interest per se, but in

terns of fromthe investor comunity standpoint,
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that is, large institutional investors, you' ve
got a Blue Cross plan and United W sconsin
Services, and institutional investors, although
I am not a finance person, but based upon
listening to DLJ, investors like a clean story
so that they can understand it. They hate it
when you have an HMO and a |ife conpany and a
wor ker’s conp because they can't understand the
story and then they don't like to cover you

And so | think that’s kind of the conflict that

they were talking about if I -- if | remenber
correctly.
Now, back in -- in January M. Hefty reported

t hat managenent received stock options. D d you
al so receive stock options?

In January of what year?

O this year.

O 2000, yes, | did.

And what was the total of the stock options that
you received?

| think it was like 120 or 121, 000.

Do you know what the share value of those are

ri ght now?

The val ue of those stock options right now are

zero.
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Wiy you nean -- Wiat’'s the value of the shares

ri ght now that you have options on?

Zero. | have no stock options that have any

val ue because of -- the ones that are vested are
all, as they say in the business, under water,
and the rest have not vested. So they're -- the

short sinple answer is my stock options have no
val ue.

Okay. What -- What -- How nmany shares of stock
do you own in the current for-profit
subsi di aries of Blue Cross Blue Shield?

You nmean that | personally |ike bought or --

O that you have options on.

I think I -- ny wife and | probably bought
sonething in the area of, over the last four
years, sonething |ike 4,000 stock options -- or
not options, stock. So we just, you know, go to
our broker and bought them So | own |ike those
4,000, and then as a part of nmy 401K plan |
think I purchased some stock through that as
wel |, instead of going through like Fidelity or
sonething. So | don’t know. Those mi ght equa
1,000. So | think the total combined stock that
| own in the conmpany m ght be close to 5, 000,

although I can’t give you a precise nunber, but
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it’'s somewhere around there.

MR PETERSON: Ckay. | think in the
interest of tinme we're going to nove on now to
our other witnesses. Thank you.

THE W TNESS: Thank you.

COW SSI ONER O CONNELL: M ss
Madsen, do you have any questions for this
Wi t ness?

M5. MADSEN:  No questi ons.

COW SSI ONER O CONNELL:

Ms. Bailey-R hn?

MS. BAILEY-RIHN: No questions.

COW SSI ONER O CONNELL: M. Branch?

MR. BRANCH. No questi ons.

COW SSI ONER O CONNELL: Let's take
a short break.

(Recess taken.)

COW SSI ONER O CONNELL: Let’s
reconvene. W'Ill go back on record.

M. Peterson, you may call your next witness.

MR PETERSON. Wade Wl lians, from
ABC for Health will be calling the next wtness,
Debor ah Cowan.

MR WLLIAMS: ['d like to call

Debor ah Cowan.



0076

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MR

DEBORAH COMAN, called as a witness
herein by the ABC for Health, after having been
first duly sworn, was exam ned and testified as
fol | ows:

COW SSI ONER O CONNELL: Again, if
the witness will speak directly into the
ni cr ophone.

EXAM NATI ON
W LLI AVS
Good norning, Mss Cowan. | hope you don’t nind
if | refer to you as Deb at sone point.
That's quite all right.
Woul d you pl ease state your nane and your
occupati on?
My nane is Deborah Cowan. | work for Conmunity
Catalyst in Boston. Community Catalyst is a
nati onal health care organization, health care
advocacy organi zati on, and we work wi th consumer
and comunity groups on a variety of health care
i ssues around the country.

We have a particular interest in the
conversion of nonprofit organizations and have
been working for the last three years on a
national initiative related to nonprofit

conversions in partnership with Consuner’s
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Uni on.

Wthin that project ny particul ar
expertise is on philanthropy, so ny focus is on
the start up of new health foundations and the
processes that communities and regul atory bodies
are involved in around the formation or around
the disposition of conversion assets. That’'s ny
current work.

How many conversion transactions has Conmmunity
Cat al yst being invol ved in?

Conmmuni ty Catal yst and Consuner’s Union together
have worked on conversion transactions in nore
than 35 states now, and | personally have had
experience over the |ast two-and-a-half years
with 12 to 14 of those, particularly in
situations dealing with questions about
subsequent use of charitable assets.

My professional background is
actually in foundation nanagenent. | have spent
18 years in the foundation field both as a
foundati on administrator and al so as a
consultant to famly and private foundations,
and in ny previous work was the Adm nistrator of
a health conversion foundation, as well as a

public health foundati on.
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Woul d you describe your position at the previous
heal th foundati on?

| worked at a community foundation in New
Hampshire, and we had essentially a managenent
contract for a health conversion foundation

whi ch was one of our clients, so | was the

Adm ni strator of that health foundation. That
was actually how | cane to | earn about and be
interested in conversions of nonprofit

cor porations.

Based on your experiences in 12 to 14 ot her
conversion transactions throughout the nation
and specifically with your experience with

heal th conversi on foundations, how would you --
how woul d you vi ew Blue Cross Blue Shield United
W sconsin's proposal to create a public health
foundation with the -- the requirenent that the
proceeds be designated and distributed for the
nmed school s’ use?

Vell, clearly it’s -- it is different from nost
of the plans that -- where | have had a direct

i nvol venent and nost of the recent conversion
experience around the country. So nore
typically, the result is the creation of a new

health foundation, and there are now sone 134 of
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such foundations around the country with assets
totaling $15 billion.

So there is a growi ng body of
experience with these health foundations and
growi ng, | think, body of -- sort of grow ng
record in terns of what have they been able to
acconpl i sh and how t hey have been organi zed.

And -- And so in general, that -- that -- that's
an area where | spend quite a bit of tine
currently.

This -- Those other conversion transactions

whi ch created health foundations which are

uni que or which are not unique -- Excuse nme. In
t hose other transactions in which public health
foundati ons were created that are different from
the one as proposed in Wsconsin, did those also
i nvol ve a regul atory process or a court
proceedi ng?

Yes. Typically there are both regulatory review
and very often a court review as well, and

woul d say that especially in -- in -- over the
last five to eight years that there has been
nore attention paid to designing public process
and regul atory review which is actually open

to and involves the public in neaningful ways.
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And so | think in general we’'ve gotten better at
doing that in recent years.

So am| -- would |I be correct in saying that in
conversion transactions in other states that

you' ve dealt with, regulatory and court --

regul atory processes and court proceedi ngs ended
up in foundations -- in creating foundations
which were created with public input? Wuld
that be correct?

Particularly recently I would say there -- there
is nobre -- nore -- nore attention paid to that.

| would say initially it was nore comon for
attention to be focused on the review of the
transaction itself. In many of the early
conversions that -- there wasn’t as much
attention paid to questions about the subsequent
use of charitable assets, but -- but because of
a nunber of -- of high visibility foundations
that -- that -- where there has been inportant
guestions raised about the -- the public origins
of the assets, | think nowit's -- it is nore
common to pay an equal anount or a good anount
of attention to those questions as well, and
it’s nore common now for extensive public

hearings, often actually for the transaction
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review to be sort of divided and for a piece of
the process to be focused on what happens to the
assets subsequently.

So in your opinion, would it be -- in your

opi nion woul d the proposal by Blue Cross to
distribute all of the proceeds of the conversion
transaction to the medical schools, would that
be unusual or unprecedented?

Well, it is -- it is unusual and it is -- it is
certainly untypical. And | think what -- what

i s unusual about it is that it makes a decision
about the ultimate recipient of the funds and
the ultimate beneficiary, if you will, of the
funds without a full discussion of what m ght be
sone alternative approaches and wi thout a ful

i nvol venent of the public in -- in that

deci si on.

In the other conversion transactions in which
you' ve dealt with creating public health
foundati ons or health foundations, have you
noticed a theme or a -- a systemof rules in

whi ch the original use of the funds or the
assets were to be carried over to the new health
f oundati on?

VWell, that is typically a focus of the review
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and -- and requirement in nost -- in nost states
ei ther under the conmon | aw standards or under
specific conversion | aws that have been passed
in recent years. So there’'s a clear requirenent
that there be a relationship between the
original purposes of the nonprofit organization
and the foundation. So much of the discussion

t hen becones about, you know, how to neke that
transl ation, how to best capture that origina
purpose in a new form

In your experience with those transactions has
the -- has the doctrines -- have the doctrines
of charitable trusts and Cy Pres been the

subj ect of the |egal discussions?

Those are typically the inportant considerations
t hat gui de the di scussion, yes.

Are you -- Are you very fanmiliar with those
doctrines?

| amfamliar with those -- those doctrines.

want to clarify that. [|’mnot an attorney. |
work with many attorneys, but I amthe
foundati on expert on our staff, and so -- and so
nmy -- my expertise as it relates to those
doctrines comes fromthat background rather than

fromlaw school training.
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Vell, | think just because you're not an
attorney doesn’t nean that you can’t explain
what charitable trust or continuing purposes
nmean.

Ckay.

So for the interest of our education, would you
descri be your view of what charitable trust and
Cy Pres are all about?

Vel 1, what the doctrines together require first
is that a nonprofit corporation that is

di ssol ved to fundanmental ly change, that its
assets nonethel ess remain in the nonprofit

sector and continue to be dedicated for public

benefit purposes, and secondarily that -- that
the -- that the purposes be as closely tied as
possible to the original. Recognizing

ci rcunst ances have changed, the application of
funds may not be identical, but it should be as
cl ose as near as possible to the original

pur poses.

Are you aware of any transactions that you' ve
been involved in in which you woul d say in your
opinion that the Cy Pres doctrine in which -- or
to specify in which the assets which were

proposed to be used in the new foundation were
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different, were very different fromthe origina
purposes that the assets were attached to?
In the transactions where |’ve had direct
i nvol venent | think there has been a good dea
of attention paid to the requirenents of both
charitable trust and Cy Pres doctrine, so there
has been a close tie. There certainly are,
early on in the record of how nonprofit
conversions have been handl ed, there are
exanpl es where | think that that didn't happen
and there generally, | think, has been a | ot of
good | earning fromthose exanpl es

So nore recently, and certainly in
t he ones where |’ve had direct invol venent,
there has been a -- a close correlation
Coul d you give us a national perspective on how
many grant-nmaki ng heal th conversion foundations
exi st today and how nmany charitabl e assets from
heal t h care conversions such as Blue Cross &
Bl ue Shield have been preserved for the public?
Wll, there are, as | said earlier, 134 health
foundation -- at least 134 health foundations
t hat have been forned fromthe conversion of
nonprofit organizations. That includes

hospitals, health plans, and Blue Cross & Bl ue
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Shi el d organi zati ons. The health plan
conversions actually account for about 44
percent of the -- of the 15 billion in assets
that are currently in those organizations.

And particularly with regard to the
record of Blue Cross & Blue Shield conversions,
the -- nearly all of them have -- have actually
led to the creation of new health foundations.
That’'s happened in two different fornms. First
of all, as the result of Blue Cross & Blue
Shi el d sal es and conversions new health
foundati ons have been created, and in sone cases
where there's actually been litigation to settle
the question of are there charitable assets or
not, there have been funds agreed to in
settlenent, and in those cases as well the
vehi cl es have been -- the vehicles chosen for
the resulting assets have been foundation
vehi cl es.

New heal th foundati ons have been
created in nost circunstances. |n the case of
several of the settlenments where the asset
totals are smaller the vehicles selected have
been funds within existing comunity

foundati ons, but they have nonet hel ess been
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grant - maki ng foundati ons. That's been the
choice in alnost all cases.

Now, M. Hefty and M. Bablitch both testified
that they believed that the Blue Cross Bl ue
Shield United of Wsconsin organi zati on was
neither a charitable trust nor a charitable
organi zation. Could you describe as a way of
background what the historic mssion of Blue
Cross & Blue Shield has been in the United
States?

Vell, | believe the formation of the Blue

Cross & Blue Shield plan in this state was part
of the national novenent that began in the "30's
and gathered nmonentumin the "40's and really
was an effort throughout the country to find and
create locally-rooted solutions to the probl ens
of how to nake health care affordable and
accessi ble to people, both the cost of
hospi tal i zati on and subsequently physician
services. So it was -- it was within that
context that this Blue Cross & Blue Shield plan
al so was fornmed.

Were you surprised to hear M. Hefty testify
that he was not aware of any charitable purpose

of Blue Cross & Bl ue Shield?
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Yes, | was surprised because | think that many
of the Blue Cross & Blue Shield plans that | am
directly, you know, famliar with have actually
taken pride in their nonprofit and charitable
origins and character and that that has, you

know, influenced their behavior as corporate

citizens and -- and with, you know, whether or
not they have been taxed at the state level, in
many i nstances they have still seen thensel ves

as part of that nonprofit novenent. So | was
surprised.

MR BABLITCH: |I'mgoing to raise an
objection at this tine on rel evancy grounds.
W' re tal king about the witness’'s expertise in
ot her states and what those other conversions
may have been. This is uniquely state |aw
i ssues, both statutory and if comon | aw does
play in, common lawis a state issue. And so to
the extent that the witness’'s comments are
refl ective of her opinions of what happens in
other states and other plans, | think that’'s
largely irrelevant as to what happens in
W sconsi n.

COW SSI ONER O CONNELL: 1'11

sustain the objection. Questions should refer
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BY MR

to Wsconsin's Blue Cross mission and charitable
pur pose.

MR W LLIAMS: Yes, ma’ am

MR. BABLI TCH: And to that extent |
woul d |ike the |ast answer struck.

COW SSI ONER O CONNELL: Il take
t hat under advi senent.

MR. BABLI TCH. Thank you.
W LLI AVE:
Are you famliar with what the m ssion of Blue
Cross Blue Shield United of Wsconsin is?
| have seen a nunber of docunents referring to
the charitable -- the original mssion of Blue
Cross & Blue Shield which seenmed to ne
consistent with other such m ssions that | have
seen, yes.
So the rel evance of the discussion of
national -- the national Blue Shield & Blue
Cross novenents woul d be regarding the mission
that was underlying the creation of Blue Cross
in Wsconsin?

MR. BABLITCH: |'d object on the
sanme grounds, and it’s up to the Conmi ssioner to
det erm ne rel evance.

COW SSI ONER O CONNELL:  Obj ection
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sust ai ned.
W LLI AVS:
Coul d you share with us, Mss Cowan, about what
you know about state | aws governing conversions
that include provisions for health foundations?

MR BABLITCH: | object on the sane
grounds.

MS. BAILEY-RIHN:  Conmi ssi oner,
don’t think she has the foundation. She's not
an attorney.

THE W TNESS: Let ne just say --

COW SSI ONER O CONNELL: Just a
second. I|I'msorry. Could you repeat your
obj ecti on?

MS. BAILEY-RIHN: He asked her
whet her she was aware, and | believe he was
going to ask her about state |aw issues and
bel i eve statutory issues. She's not an
attorney. She can answer whether she knows of
the law, but | don't think she can interpret
themas a nonattorney. O | should say give her
| egal opinion on that.

COW SSI ONER O CONNELL:

M. Wlliams, |I'lIl give you some latitude with

this witness. W acknow edge that she’'s a
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nati onal expert on foundation issues, but she
shoul d not be asked to provide |egal analysis or
| egal opinions. She’'s not an attorney. So
we'll give you some latitude in terns of asking
t hese questions, but keep in mind that what is
rel evant to our discussion today is the

W sconsin Blue Cross plan

W LLI AMVS:

M ss Cowan, please share with us what you know
about precedents set by other Blue Cross Blue
Shi el d conversions in other states as they
relate to the formation of a charitable
foundation in Wsconsin.

MR BABLITCH. I'mgoing to raise
the sane objection. What happened in other
states is uniquely up to them because this is a
matter of state law, state law interpretation
and if common |aw cones into the practice that
is uniquely state. No federal |aw regarding
this. Therefore, what happened in other states
is largely irrelevant here, other than nmaybe it
serves sone interest of general curiosity. |If
that’s the case, then | don't think this is the
appropriate forumfor that.

COW SSI ONER O CONNELL: | will
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al |l ow t he questi on.

THE WTNESS: You would like nme to
talk a little bit about the other health
foundati ons that have been created from Bl ue
Cross & Blue Shield plans in other states?

W LLI AVE:

Yes, ma'am

Because that -- that record is now, | think,
informed by quite a bit of experience that --
that does represent sone alternatives that would
be avail able for the use of these assets.

There are health conversion
foundati ons now operating in California that
were forned fromassets of a Blue Cross & Blue
Shi el d conversion, and there are al so
foundati ons that have been created in New
Hampshi re, Col orado, and M ssouri, and as well
as the settlenent funds in Kentucky and
Connecticut and OChio. So your specific question
about those foundations?

Coul d you describe the foundations in terns

of -- of independence to make grants?

Right. First of all, these are all health
foundati ons which have a board, an independent

board, whose job it is to nake decisions about
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the use of the funds avail able for grant making.
So these are foundati ons which actually have a
perpetual responsibility to make deci si ons about
the allocation of funds to address the origina
public health purpose of these Blue Cross plans.

They woul d have the ability to make
grants to nedical schools certainly and -- and
general |y health conversion foundations do that,
but they would al so have the opportunity to nake
grants and to support a wi de variety of other
organi zations. And so that is a key part of the
responsibility of the governing boards of all
heal t h conversi on foundation

MR. BABLITCH: | object to that
statement of all health care foundations.
That’s not -- That’'s a |l egal conclusion for all
That’'s not the case here. |It’'s up to the
Commi ssi oner to make those kinds of
determ nations. Therefore, this witness is not
qualified to give that kind of an opinion and
it's largely irrel evant what happened in other
plans as it’'s conpared to Wsconsin. That's a
conti nui ng obj ecti on.

COW SSI ONER O CONNELL:  Your

objection will be noted on the record. | wll
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all ow the question regarding -- or | will allow
guestions regardi ng the foundations in other
states. It is an elenent that is relevant to ny
decision in terns of the structure of the
foundati on and therefore, | will allowthe
guestion, but your objection is noted on the
record and the question will be allowed subject
to that objection.

MR. BABLI TCH: Thank you
W LLI AMVS:
M ss Cowan, you nentioned earlier public input
into the regulatory processes and | would -- |I'm
wondering if you would like to comment on public
input in foundations in terms of the ongoing
governance of the foundations that you're
experi enced with.
Right. Wwell, first of all, | think that public
input into the formation of these new
foundati ons has typically been part of the
regul atory process and has involved the -- both
consul tation with people about heal th needs,
perceptions of what ought to be the priorities
of those foundations, but also input into the
very inportant questions about governance. Wo

should sit on such a foundation board? What
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ki nds of people should be represented? What
shoul d the qualifications of those people be?
How shoul d t hey be sel ected? And those kinds of
i ssues have typically been a very major part of
the discussion that's -- that’'s within the
public review of the conversion foundation
formation.

In California, which was the
experience that in many ways | think raised the
visibility and hel ped people to understand why
this was so inportant, the result of public
input into the regulatory process was that there
was a broad outreach effort designed to seek the
nmenbers of the new governing board, and that has
become a standard that nmany other conversion
foundati ons have | ooked to.

In Col orado there was a public
process organi zed to actually recruit nenbers of
a comunity advisory conmittee who subsequently
named the first board of the foundation, and a
simlar process has just been organized both in
Maine and in Mssouri to try to create not only
the opportunity for public discussion about who
ought to sit on such a foundation board, but

actual an ongoi ng nmechani sm for influencing the
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choice or feeding into the choice about what --
who controls the foundations that hold these
assets.
Have you done sone anal ysis on the nissions of
t he nmedi cal school, the Medical College of
W sconsin and the University of Wsconsin
Medi cal School ?
Well, | have read the statements fromthose
institutions about their mssions and, you know,
and | generally understand that they
characterize their m ssions as including
research, education, clinical service, and
conmuni ty support, conmunity service
So you’ ve read the nedical school’s proposal ?
Ri ght.
That’s incorporated in the Blue Cross
application?
Yes, that’'s right.
In your view, how does the original mssion of
Bl ue Cross Blue Shield United of Wsconsin,
whi ch you described as charitable, how does that
fit with the missions as you understand -- as
you understand it of the nedical school s?

M5. BAILEY-RIHN: 1'mgoing to

obj ect on foundation grounds. | don't think she
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has established foundation that she knows the
original m ssion.

COW SSI ONER O CONNELL:  Can you
repeat the question, M. WIlians?

MR WLLIAMS: Yes, ma’am |’'d like
M ss Cowan to comment on how the Blue Cross Bl ue
Shield s original mssion of providing access to
health care on a nonprofit basis fits in with
the missions that have been stated in the
nmedi cal school proposal

MR. BABLITCH: |'m going to object
to that question because it assumes a fact not
in evidence. As far as | know, there has never
been a quote, "mssion." And so in order to
clarify the record, | think we need to ask
guestions that have sonme basis for fact in the
record. There has been a law in 1939, there's

an existing law, there’'s articles of

i ncorporation. If you can point me to a nission
statenent, |'d like to take a look at it. Until
then, | object to any characterization of a

charitabl e m ssion.
MR WLLI AMS: Conmi ssi oner
O Connell, if | could direct everyone's

attention to the enabling statute from 1939, |
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could ask Mss Cowan to read it if that would be
hel pful in ternms of establishing what the
original mssion of Blue Cross was.

MS. BAILEY-RIHN: 1'd just ask to
see -- I'mnot sure if he's referring to the
1939 statute or sone sort of |egislation or
what. |f you have copies --

MR WLLIAMS: No, | don’t know if
they’ re marked.

MR, BABLITCH | will stipulate that
the language in that statute reads as follows:
"Every such corporation is hereby declared to be
a charitabl e and benevol ent corporation and its
property, real, personal" --

MR WLLIAMS: What --

MR BABLITCH. -- "and property
transferred to it shall be exenpt from
taxation."

MR WLLIAMS: What section of the
statute is that, M. Bablitch?

MR. BABLI TCH: That's Chapter 118 of
the laws of 1939, Section 8.

MR WLLIAMS: Wuld you like to
read the first section?

COW SSI ONER O CONNELL:  Excuse ne,
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M. WIIlians.

MR BABLITCH: |'d be happy to.

COW SSI ONER O CONNELL: |
understand there are two objections to your | ast
guestion -- objection regarding foundation to
the question. W also have an objection from
M. Bablitch. | will allow the question subject
to the objections that have been received. So
you may continue to pursue this line subject to
t he objections.

MR, WLLIAMS: Thank you
Conmi ssi oner.

COW SSI ONER O CONNELL: Do you want
to repeat the question for the w tness?
W LLI AMS:
Do you know what question | have just asked you?
| think so. | think that -- | believe that what
you asked was - -

COWM SSI ONER O CONNELL: Wy
don't -- W could have the court reporter repeat
the last question for M. WIIlians.

(Record read.)

THE WTNESS: | think the purposes
of providing access to health care are different

fromthe purposes cited by both of the nedica
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school s of research, education, clinica

servi ces, and support, community support.

W LLI AMVS:

M ss Cowan, from a national perspective what
sorts of foundations -- or excuse nme, what sorts
of health priorities are viewed as nost

i mportant by health conversion foundations
particularly as they relate to nedical research?
Right. There is, as | said earlier, now quite a
bit of experience of health conversion
foundati on grant maki ng which -- which answers

t he question, you know, what kinds of purposes
do the boards of those foundations find nost

rel evant to the continuing mssion of health --
nonprofit health organi zation and heal th pl ans,
and the best -- the best infornmation about
grant - maki ng patterns actually conmes froma
survey conducted by the Senate for Health and
Social Policy two years ago about the 1998 grant
maki ng of 55 established health conversion
foundati ons. That included distribution of $267
mllion altogether. One percent of that
actually went for research and 10 percent

approxi mately went for health profession

educat i on.
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So the vast majority of those grants
were actually made to support health and human
services nore generally and that was about --
accounted for about 32 percent of all the
di stributions and 25 percent to health and hunan
services policy research and anal ysi s.

So the other information | think on
how -- on grant-making patterns actually cones
fromthe National Trade Association of Health
Phi | ant hropy Grant Makers and Heal th whi ch does
an annual survey of what kinds of grant-naking
i nterests have been identified by their menbers.

And in the npst recent version of
that survey research is actually listed as a
current area of activity for nine percent of the
reporting foundati ons and -- and higher -- and
education for health professions by 14 percent.
But these foundations, are they all Blue Cross
Bl ue Shield conversion foundations?

No. These are all health conversion

f oundat i ons.

Heal t h conversi on foundati ons?

Unthum that’s right. M own analysis of the
grant - naki ng heal th conversion foundations

i ncluded a | ook at four that had conpl eted
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annual reports, and what that confirmed for ne
was the understandi ng that nedi cal schools are
certainly anmong the grantees of all health
conversion foundations. They are well
represented and they certainly have very
i mportant capacity to -- to contribute to public
health goals in their conmmunities, but generally
they account for well under 25 percent of the
funds that are distributed

And for exanple, in the nost recent
report of the California endowrent, the
operating Blue Cross & Blue Shield derived
conversion foundation, there were 175 grants
accounting for $113 million distributed. About
ni ne percent of the nunber of grants awarded and
about 11-and-a-half percent of the dollars
awarded actually went to institutions of higher
education altogether, so that would include
nedi cal school s, but also other higher education
institutions. And the California health care
foundati on which has a clearer research and
policy agenda simlarly reported 18.7 percent of
its grants and 12.7 percent of the dollars
awarded went to institutions of higher

educat i on.
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1 So those -- And | had sone other --
2 |’ ve done some ot her anal ysis which shows a

3 simlar pattern and -- and | think is -- is

4 typi cal of the grant-making patterns of

5 organi zations that have available to thema w de
6 range of beneficiary options.

7 Q So it sounds like that about nine percent of

8 funds that are nmade by grants of health

9 conversion foundations actually go for --

10 actually to go nedical schools. Does that

11 sound --

12 A Actual ly, the rate varies. What | -- | think
13 the rate varies, but is in no instance that

14 have identified even as nmuch as 20 percent.

15 So -- So | would -- | would recite that fact

16 because it contrasts with the proposal here in
17 W sconsin, which is to give 100 percent of the
18 funds to two nmedi cal schools, whereas in the
19 case of other conversion foundations those
20 institutions are -- represented, as | say,
21 account for |less than 20 percent.
22 Q So in essence, Blue Cross has created a
23 foundati on and required the foundation to grant
24 100 percent of the funds to the state’s two

25 nmedi cal schools; is that correct?
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Vll, | think that’s what the plan acconplishes.
The foundation is essentially a mechanism for
transferring the funds to the two nedica
school s, is ny understanding of the plan.
From the point of view of foundation best
practices, can you tell us how you woul d assess
t he process by which the decision to grant 100
percent of the funds to the nedical school s?
Vll, | think it departs fromthe best practice
in the sense that the inportant decision was
made by a very small conmmittee, it’s been
expl ai ned this norning of four or five people,
and -- and that determ ned -- obviously, that
was a very limted anmount of consultation

The subsequent public hearings that
were held around the state to gather input about
health priorities | think were encouraging
evi dence that the two nedical schools, you know,
i ntend and hoped to be open and inclusive in
their processes for maki ng subsequent deci sions,
but the nost inportant decision was really, or
the nost inportant question was not on the table
at those hearings as | understand it. The nost
i mportant question being are these two

institutions the best -- do those two
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institutions represent the best option for
continuing the -- the purposes of Blue Cross &
Bl ue Shield United of W sconsin.

As 100 percent beneficiaries?

Correct.

How does the public input process in our Blue
Cross & Blue Shield transacti on conpare with the
opportunities for public input here in

W sconsi n?

Vell, | think increasingly we have seen
hearings -- First of all, public hearings are
different in character than -- than -- than
listening -- |listening sessions and -- and

suggested a different way that public input wll
i nfluence ultimately the decisions.

W have increasingly seen
regulators, as | indicated earlier, focus a good
deal of attention and invite a good deal of
public coment on these questions. The nost
recent Blue Cross & Blue Shield conversion
experiences that | participated in directly were
in New Hanpshire and Maine, and in those -- in
those states there were, | think, seven and 12
public hearings actually held at which all of

the questions were -- were open in terns of the
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i mportant structure of these proposed entities
and their mssion definition and their

gover nance.

Woul d you describe the experience in California
and Col orado in ternms of public input?

VWll, | think the -- | think the nbst -- anong
the nost inportant |essons fromthose two
conversion foundations were how to structure a
sel ection process for governing boards so that
the result is actually the sort of balanced and
representative and diverse board that will have
to make all of the decisions going forward about
resource allocation and fundamental |ocation,
and there’s been increasing attention paid to
how do people conme to sit on these foundation
boards both initially and going forward because
it’'s understood to be a very inportant question
that -- that will fundanentally determ ne how --
how resources are allocated going forward and

t hese, you know, the understanding obviously is

that -- that what you -- what you need to have
is a board which has the -- the wi sdom and the
skill and the expertise and the diversity of

background to nmake those resource allocation

deci si ons wi sely.
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And so increasingly | think we're
seei ng public processes that is designed to
achieve that result.

Coul d you pl ease describe the hall marks of a
wel | managed conversi on foundation?

I think the best conversion foundations have a
di stingui shed board which is diverse and
reflective of the comunity that’'s served. They
have in many instances actually as a matter of
their -- of the way that their bylaws are
witten a continuing dedication to openness,
transparency in their operation and the

i nvol venent of, you know, community nenbers in
key decisions, and | think increasingly it’'s
understood that those -- those commitnents have
to be structured into the design of health
foundations in order to achieve the goal of
maki ng them accountable to the public.

Well, in your view, how does the Wsconsin
proposal to create a foundation which will
distribute all the funds to the medical schools,
how does that measure up conpared to what you’ ve
seen?

First of all let me -- let ne say that the issue

of , you know, how the board is constituted is
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very, very nmuch at the forefront of thinking

about how heal th conversion foundations shoul d

be organized. It was identified by grant nakers
in health as the nost -- single npbst inportant
characteristic in determ ning how -- how

effective a new health foundation woul d actually
be. And for that reason they track the issue of
board i ndependence and board makeup in this
annual survey, and their research shows an

i ncreasi ng enphasi s on board i ndependence and

board diversity and community participation

So those are -- those are obviously
i nportant characteristics that are not -- that
are not included in the -- in the proposal here

in Wsconsin where really the board which will
be controlled by the conpany and the two
beneficiary institutions does not have any --
any -- any public character and, in fact, isn't
really intended, as | understand it, to nake
resource all ocation decisions, but rather sinply
to convey funds to two institutions.

Now, Bl ue Cross has selected a board for -- or
proposed a slate of directors for the proposed
foundati on and they appear to be, you know, very

wel | -qualified people. Wuld you agree with
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t hat ?

| actually haven't seen the nominees for the
board. |'msorry.

kay. |If Blue Cross were to propose a slate of
directors to manage the nonprofit conversion
foundati on, what woul d be the purpose of having
experts in public health, in foundation finance,
et cetera, what would be the purpose of having
these -- these -- this expertise represented on
the board if there were no real decision nmaking
regardi ng how the funds woul d be spent?

I"’mnot sure. The issue -- |'mnot sure what

t he purpose would be. The issue of -- of
course, you know, finding the right expertise is
very, very central to the formation of these new
heal th foundations. 1t occupies a great deal of
attention, and rightly so because probably the
constitution of the first board is the single
nost inportant decision that -- that is nade
about these new health foundations, but | do
want to enphasize the issue of independence
because | think qualification is sort of a
second order question, and | have no reason

to -- to challenge, since | don't even know who

has been appointed to this board, | have no
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reason to chall enge or question their
background, but it's -- it’'s clear that because
they are appointed by the conpany and -- and --
and the renai ning nenbers by the beneficiary
institutions, that they are a very different
ki nd of board than what we are seeing w th nost
of the independent health conversion foundations
where there is a decreased incidence of carry
forward of board fromthe converting nonprofit.
And -- And actually, | think the
nost recent report showed that excluding joint
ventures, which have a different character, but
excluding joint ventures, there's actually only
one conversion foundation that -- that’s been
identified as having a board nenber appointed by
t he successor for-profit conpany. So that's
qui te unusual
So how could the Wsconsin governance or how
coul d the governance of the proposed Wsconsin
foundati on be inproved?
Vll, | think -- | think the fundanental
guestion is, you know, should there be actually
a foundation created which is an i ndependent
foundati on and which is responsible for

answering the question year after year after
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1 year what are the best opportunities to use
2 these funds. That’'s the traditional assignnent
3 of foundation boards, and that would require
4 the -- that would require the creation of a very
5 different kind of plan than the one that’s being
6 presented here.
7 Q So would it be your recomendation to the
8 Conmi ssi oner that an i ndependent board of
9 governors be established which woul d have
10 authority to decide on its own what grants were
11 worth funding in terms of -- of the overal
12 public health systemin Wsconsin?
13 A That certainly would be consistent with the --
14 the vast nmajority of decisions about how to
15 use -- how to provide for the disposition of
16 assets of a nonprofit corporation
17 Q As far as your reconmendati on woul d go, you said
18 that woul d be consistent with other plans that
19 you have seen. Are you satisfied with the
20 performance of the results and the perfornmance
21 of those plans that have had these independent
22 boar ds?
23 A Vel l, you know, | think the performance of
24 heal th conversion foundations, you know,

25 obviously varies. There are sone foundations
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1 that | think do extraordinarily, effective and
2 sophi sticated work, and there are -- there are
3 certainly sone that are -- that are less

4 skillful, but I think the inportant thing to

5 recogni ze about themis that they do offer

6 the -- they do offer the advantages that are

7 traditional to -- to philanthropy in terms of

8 their structure and they do offer a mechani sm
9 for bal ancing the conpeting needs of various

10 i nterest groups and the different kinds of

11 opportunities about how to use funds and -- and
12 that -- that decision-nmaking structure is really
13 m ssing fromthis proposal

14 So the inmportant decision in this
15 particul ar case woul d be made at one point in
16 hi story and then subsequently all -- al

17 subsequent decisions would be really nmade by the
18 two beneficiary institutions with no -- no

19 further input from-- fromthe public unless
20 they elected to structure some such mechani sm
21 advi sory nechani sm
22 Q So would it be your recomendation to the
23 Conmi ssi oner that froma broader philanthropic
24 perspective, that the post-foundation shoul d

25 have an independent grant-naking authority?
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| believe there are great advantages to that
structure, yes, and | believe those advantages
woul d be available in Wsconsin and woul d serve
the public health needs of the state very well
if such a foundation were skillfully designed
and organi zed.

M ss Cowan, in your experience in working with
and anal yzi ng foundati ons, what have you found
to be the case concerning adm nistrative

over head expenses in foundations?

Vell, | think that we understand fromearlier
testinony that that has been a significant area
of concern, and | think there's quite clear
research on that. The Council on Foundati ons,
which is the National Menbership O ganization of
Phi | ant hropy, actually does an annual managenent
survey and tracks, you know, administrative
costs or managenent costs as a percentage of
assets and as a percentage of grants, and in the
nost recent managenent survey that | consulted
the -- the average cost of adm nistration
expressed as a percentage of the grant budget
was 12 percent for all foundations. That figure
actually ranked from 20 percent for small

foundations with a snmall asset base to 10
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percent for foundations with assets of $250
mllion.

So | think that -- that that's the
figure that | would -- would believe is -- is
reasonabl e to i magi ne mght need to be spent on
the organization of a new philanthropy with a
$250 mllion asset base, and that figure | think
does conpare favorably to the kinds of overhead
costs that -- that are -- that are typically
expressed for major research and teaching
institutions.

Have you revi ewed the overhead costs of either
t he Medi cal Coll ege of Wsconsin or the

Uni versity of Wsconsin Medical School ?

| have | ooked at the indirect cost rate chart
for the University, and the range that | recal
was 25 percent for off-canpus projects to 44
percent for on-campus. And that is quite

typi cal of what research institutions and najor
teaching institutions would have as an overhead
rate.

kay. M ss Cowan, how are charitable
grant - maki ng foundati ons regul at ed?

They are typically regul ated by the Attorney

Ceneral’s office in their state, and in sonme
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cases also there's sone invol venent by the
Secretary of State, but they report their
activities also, of course, on a tax return for
charitable activities.

Based on your review of the Medical College of
W sconsin and University of Wsconsin Mdica
School proposals, would you conpare the |evel of
public scrutiny that would likely be the case
woul d be [ess than what woul d be expected of a
charitabl e organi zation regulated by the AG s

of fice?

By the AGs office?

The Attorney General’'s office.

" mnot sure whether -- whether | could do that,
really whether | have any know edge that woul d
all ow me to understand whether one institution
or the other is nore closely regul at ed.

What | do think is very clear
though, is that the structure of a grant-making
foundati on and the operations of a grant-naking
foundation are quite easily understood and quite
easily penetrated by menbers of the genera
public, if you will. [It's very easy to
understand what they're doing and it is, in

fact, very easy to find out what they are doing
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because they are required to file an annual tax
return which lists all of their grants, and
because that information is required to be

avail abl e on demand and is, in fact, collected
and di ssem nated through a national system of --
of library collections it's quite easy for
someone to -- to say so what -- howis this
foundati on spending its noney, and very quickly
| earn the answer and perhaps do sone anal ysis on
t hat .

| would contrast that to the
chal | enges that people face in |ooking at any
large institution and trying to figure out, you
know, what kinds of resource allocations have
been nade by the budget managenent structure
and, you know, where are there opportunities to
i nfluence that.

MS. MADSEN: Commi ssioner, |'d like
to object to that |ast answer since it does not
address at all the Wsconsin context. She's
maki ng a very general statement about anal yzing
institutions in general, and | don’t think
that’s relevant or should be given any weight in
t hi s proceedi ng.

COW SSI ONER O CONNELL: | recogni ze
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that there -- | recognize ongoing objection to
the line of questioning relative to nationa
conparisons and will allow the questions
simlarly as earlier subject to the objection

W LLI AMVS:

M ss Cowan, in your opinion would an i ndependent
grant - maki ng foundation be nore easily
penetrated, as you said, as far as their
activities go than sonething that might be

enbedded within a nmedical school ?

Vell, et ne just answer the question by saying
that -- repeating ny comment that | think
that -- | think it is -- it is relatively easy

to understand and anal yze the activities of
grant - maki ng foundations and that has, of
course, produced, you know, sone -- in sone
pl aces sone lively di spute about what choices
have been nmade by grant-nmaki ng foundati ons.

| personally think that that kind of
di spute and di scussion is very healthy and a
good sign that these kinds of institutions are
being -- are being held to account.
M ss Cowan, you reviewed the byl aws of the
proposed Blue Cross Blue Shield public health

f oundat i on?
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Yes.
And what woul d be your opinion of those proposed
byl aws?

M5. BAILEY-RIHN: 1'mgoing to
object | guess on relevancy and | don't --
again, if it's asking for a | egal opinion, I
think that she doesn’t have the foundation.

COW SSI ONER O CONNELL:  Can you
repeat the question, M. WIlians?

MR WLLIAMS: Yes. |'d like Mss
Cowan to comment on her opinion of the proposed
byl aws of the foundati on which, of course, go
to -- which are relevant to the governance and
ultimately the m ssion of the foundation.

MR, BABLITCH I'Il renew ny
objection. This is |like having a doctor on the
wi t ness stand and we’' re aski ng hi m about
conplicated tax law. | just don't understand
how [ aws in other states, what happened in other
states nay be rel evant here and how a nonl awyer
can give tine after tinme |egal conclusions. So
I"’mjust going to continue to state that as a
conti nui ng obj ecti on.

COWM SSI ONER O CONNELL:  And again |

will allowthis |ine of questioning subject to
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t he obj ecti ons.

MR WLLIAMS: Yes. Conmi ssioner
we're just offering Mss Cowan as an expert
based on her experience and what she’s seen in
ot her states.

MR BABLI TCH: But you’'re asking
| egal concl usi ons.

MR WLLIAMS: |I'mnot asking for a
l egal conclusion. |'masking for her opinion on
the effect of the bylaws of the proposed
f oundat i on.

COVWM SSI ONER O CONNELL: Bef ore we

have an ongoi ng debate, | do understand,
M. Bablitch, your objection. | understand your
objection, Mss Bailey-Rihn. | do understand

that you are objecting based on that you are
asking her to interpret |aws and suggesting
| egal conclusions. | understand those
obj ections. W' Il allow the questions subject
to those objections.

| should note that we have -- we're
nearly approaching the noon hour. | would like
to finish with this witness before we break, but
| should ask you, are you near w apping up

M. WIIlianms?
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MR WLLIAMS: Yes, na’am That's
nmy | ast question.

COW SSI ONER O CONNELL: Onh, okay.

M ss Madsen, do you have any questions?

MR WLLIAMS: She hasn’t answered
yet.

COWM SSI ONER O CONNELL:  Ch, I'm
sorry.

W LLI AVS:

I"d like her opinion on the proposed structure
of the -- of the proposed foundation which, of
course, would be influenced by the byl aws.

Let nme just repeat that | actually -- | actually
do ook at a lot of foundation bylaws. That is
the subject of my consultation to other
regulators and to other comunity groups. | --

I am an advisor to our experts on the structure
and organi zati on of foundations and certainly

| ooked at -- | ooked at and have commented on and
have generated nmany foundation byl aws.

And as | said earlier, | think these
byl aws do not establish an independent
grant - maki ng foundation with any
responsi bilities for ongoi ng decision maki ng

about how the funds are used.
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So would it be your opinion -- or excuse ne.
Whul d you say that -- that the -- these byl aws
woul d be anpbng the best you’'ve seen or anobng the
wor st ?

COW SSI ONER O CONNELL: Is this
your |ast question, M. WIllians, or was the
| ast question your |ast question?

MR WLLIAMS: This was ny |ast,

yeah.

MR, BABLI TCH: This question is
just -- 1 know you're going to allow it in,
Conmi ssioner, but | just got to state very

strongly, the best or the worst conpared to
what ?

MR WLLIAMS: The byl aws she’s seen
in her experience.

MR. BABLI TCH: Bylaws are uniquely a
conclusory legal decision, and -- and | think
you've got -- if you're going to ask the
guestion, and obviously it’'s going to cone in,
put sonme framework around it so we know conpared
to what. The worst conpared to what? Walt
D sney? | nean cone on.

W LLI AVS:

Vel |, conpared to what we’ve been tal king about
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all norning, other proposed conversion

f oundat i ons.

Could | try to very, very quickly add a little
to what | -- what |I'mtal king about when | say |
thi nk that an independent grant-nmaking
foundati on woul d of fer significant advantages in
terns of being a decision-making body that woul d
t hi nk about how to get funds used to inprove the
public health, | think that such -- | think that
such a foundation would distribute funds in
Wsconsin to a wide variety of beneficiary
organi zati ons and agenci es.

The record of conversion foundations
in-- in fact, of all health foundations suggest
that would -- would be the case, and that seens
to ne to be the opportunity that we should
really be focusing on here rather than
guarreling about -- about the bylaws and -- and
what they might conmpare -- how they mi ght
conpare to other bylaws is to really think about
t he advantages of having a foundation that --
that woul d have the ongoing responsibility for
t hi nki ng about the public health needs of this
state and enmbracing a wi de variety of different

i deas about how to make a difference and
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respondi ng to those ideas.

COW SSI ONER O CONNELL: M ss
Madsen, do you have any questions for this
Wi t ness?

MS. MADSEN. Could | give ny place
to Val Bailey and then | go after her, please?

EXAM NATI ON

BAI LEY- Rl HN
Mss, is it Cowan or Cowan?
Cowan.
Excuse nme. You' re from Boston, correct?
(Wtness nods.)
And you are a -- have dealt with different
public conversions prior to today?
Correct.
O those conversions, have any of those
conversions that you've dealt with either
directly or indirectly involved a proposal to
put 100 percent of the asset of the converting
entity into, and | should Iimt it to the Blue
Cross Blue Shield conversions, into a public
f oundat i on?
Vell, yes. | believe so.
But you're not personally aware of any

proposal -- for instance, the California
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proposal, isn't it true that the California
conversion initially dealt with the issue of
whet her or not any assets would be put into the
f oundat i on?

Yes. There has been di spute about the anount,
and that dispute happens in -- in different

forms with the conversion as opposed to a sale,

but -- but in at |east two of the recent cases
the -- the -- the proposal brought forward from
the conpany was -- was to preserve 100 percent

of the assets in the foundation vehicle.

And which two cases were they?

In Maine and in New Hanpshire.

Have t hose conversions taken place yet?

In -- In New Hanpshire the transaction is
conplete. In Miine the foundation formation is
conpl ete, though the sale is actually stil

under review.

You indicated that a private foundation set up
woul d have about $2.5 m|lion of overhead costs
to set up a private foundation?

No.

You said about 10 percent of the value of the
assets.

No. No. O the annual distribution
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How nuch --

Annual grant naking.

So --

That would be nore like 1.2 million

And that includes such things as |ease,
bui | di ngs, staff?

Correct.

And that’'s the initial start-up cost of a
private foundation?

No. That’'s actually the annual operating
expense. That research that | cited was about
the -- what are the ongoing operating costs of
foundati ons expressed as a percentage of their
grant budgets.

Good. Thank you. What is the -- Expressed as a
percent of the grant operations, what is the
initial start-up percentage?

| actually don’t know of any research on -- on
that. You know, ny conmon sense woul d say

that -- that in the first year you m ght spend
nore to set up an office, for exanple, than you
woul d spend annual ly, but there -- 1 don’t think
there's a reason to believe that you would
spend, you know, 10 tines as nuch.

Ckay. But there is obviously start-up expenses.
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There are start-up expenses, yes.

And if | understand you correctly, your
belief -- your belief is to -- the Blue Cross
Bl ue Shield mission relates to the health of the
public; is that correct?

That’'s right.

Have you had a chance to read the articles of
the UW-- the UW Medi cal School or the Medica
Col | ege of W sconsin?

The governi ng docunents?

Correct.

No.

Ckay. So you don’t know what’'s in their
governi ng docunents?

What | know about their m ssion cones from

their -- their own statenents in the plan
that -- that was -- was devel oped for this
pr oposal

Are you aware that the University of Wsconsin
is aland grant institution that is a public
entity?

Yes.

Are you aware of proposals by the University
Medi cal School and the Medical College

concerni ng the oversight and supervision of the
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funds that they will receive fromthe public
heal th foundati on?
| have read in the -- in one case a proposal for

the creation of an advisory conmittee, and in

ny -- and ny understandi ng otherw se is that

the -- the decisions about resource allocation
woul d be nade in -- within the usual process for
budget setting and -- and so on.

So the advisory commttee, is that referring to
t he Medi cal Col |l ege proposal --

Yes.

-- to put a public health foundation --

| believe there was a proposal for an advisory
conmittee of either -- either one -- one
focusing area for that plan or -- or -- |
believe that’s how it was.

And that advisory commttee will be fromthe
menbers of the public health area?

Correct. That’'s how it was -- That was how it
was desi gned.

Are you al so aware of the Medical College
proposal to have an endowrent fund which is
conposed of nenbers fromthe public health area?
No.

And you said you had read the proposal. Have
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1 you studied the joint proposal in any detail?

2 A | have actually read it carefully, yes.

3 Q But you're not aware of the fact that the actua
4 proposal itself includes a proposal to have

5 public input on the endowrent fund which will be
6 di stributing the funds throughout the years from
7 t he Medi cal Coll ege?

8 A Coul d you describe the -- the governance

9 proposal a bit nore carefully because | did not
10 gat her fromreadi ng the docunent that there

11 woul d be any sort of new structure created that
12 would -- that would stand -- stand between the,
13 you know, the institutional decision nmakers and
14 the use of these funds.

15 Q "Il be glad to. Let’'s see. | -- 1 just need
16 to put my fingers on it.

17 COW SSI ONER O CONNELL: W can go
18 off the record for a mnute while you |locate

19 t hat .

20 (Di scussion off the record.)

21 BY M5. BAI LEY- Rl HN

22 Q I"d like to direct your attention to page 31
23 Basically it provides "In addition to the
24 advi sory board of the Medical College of

25 W sconsin Institute for Public and Comunity
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Heal th, the Medical College of Wsconsin board
of trustees will create and appoint an endownent
fund comm ssion. This commssion will have
seven nenbers. Conmi ssion nenbers wil |
represent a broad cross-section of individuals
who have an interest in the health of the
citizens of the state.

This commi ssion shall have the duty
to review and report to the board of trustees
annual | y whet her the projects funded by the
endowrent fund are in substantial accord with
the Blue Cross Blue Shield public health
foundati on’s general purpose statenent and this
plan’s principles of stewardship.”

Thank you for reminding ne. | did read that
section and | do remenber it now, and -- and

my -- my understanding actually differed. M
understanding is that this group would have a
function quite different than the function of an
i ndependent health foundation in that it would
be revi ewi ng deci sions already nmade and
essentially serving as a check do these fal

wi thin the purposes or not, but it would not be
reviewing a wi de menu of possible uses and

maki ng deci si ons about A versus B versus C.
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That was the distinction in my nmind that seened
i mportant.

Do you recall how the Medical School, Medica

Col  ege decided to initially set forth their
proposal s regarding what to do with -- with the
funds?

| -- | certainly have read about the public --
the public hearing process, the public neeting
process. | have not read about or don’t know
anyt hi ng about what other internal discussions
went on that led to the fram ng of these sort of
rough all ocations for the use of funds.

Woul d you agree with nme that the citizens of the
State of Wsconsin should have -- Cbviously your
concern is that there's public input to the
proposed use of funds.

Correct.

And are you al so aware that the Medical College
board of directors or board of trustees are
appoi nted by the governor, a third is appointed
by the governor of the State of Wsconsin?

Yes.

Are you also aware that there were public
hearings held in this matter contested when it

became a contested case status where people
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could provide public input into the proposed
conver si on?

There certainly has been opportunity for people
to be heard on this plan, but ny understanding
about the earlier set of public hearings,
certainly the ones conducted by the
institutions, is that that did not include

real ly discussions about whether the
institutions thensel ves were the ideal vehicles.
The earlier hearings that were held in Novenber
| didn't attend.

kay. Would you agree that whether or not you
feel that the Medical School and the Medica
Col l ege are the ideal vehicles, certainly their
proposal falls within inproving the health of

t he public of Wsconsin?

| -- 1 -- 1 certainly understand that they are
institutions with inportant health focus,
obviously, yes. | would be nore concerned if
they were, you know, institutions that -- if
they were graduate schools of nusic, for
exanple. That would be really al arm ng

Ri ght.

Ri ght .

You were al so aware that they do have specific
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proposal s for public review of how the funds are
being utilized through web pages set up and the
fact that they are charitable or 501(C)(3) or
equi val ent status so that there are public
records of how the noney is used?
| did notice the attention to reporting through
a web site and so on, which again | would
characterize together with the public hearings
as, you know, very encouragi ng evidence that the
institutions intend to be public in how they use
t hese funds, you know, to the best of their
ability.

| do think, however, that it is
very -- it is very different to have a, you
know, a board which reviews actions is very
different froma board whi ch nmakes deci si ons.
Well, you're also aware that there will be
annual reports on a five-year supplenental or
addi tional reports, public reporting on the uses
of the -- of the funds?
Correct.
Okay. And you are also aware that the proposa
is that every five years that there be
addi tional input fromthe public and additiona

i nput as to what the prospective five years
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shoul d | ook to?

Yes, but | -- | believe again that the public
will not have available to it in those reviews
and forums the full range of -- of other
alternatives, and that’'s sinply a linmtation on
any institution that | think would be very
difficult to transcend.

Both institutions have said
forthrightly that -- there is a nminor exception
for one programwhich will actually distribute
grants to conmunity partners, but the two
institutions have very forthrightly stated that
they will use the funds within their own
pur pose, to enhance their own purposes to build
on their own areas of strength, and have
outlined uses of funds that involve the hiring
of additional staff and the undertaking of
initiatives by these institutions.

That is different than alternatives
whi ch woul d ot herwi se exist to distribute the
funds to community groups, to public agencies,
and so on, for their use. And it is -- it is
one of the real advantages that | think
phil anthropy offers to any community is the

opportunity to actually build and distribute
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capacity broadly.

What about the proposals for partnership grants?
The fact is that -- | guess | don’t understand
how t he proposals set forth in great detail by
the two colleges are any different than the
proposal s that would be initially approved by a
private foundation. You still have a board of
directors of the foundati on naking the

det ermi nati ons.

Right. Well, let me try to illustrate what |
think is the difference. There is a proposa

for a small conmmunity grant programincluded, a
way of funding partnerships with the
institutions. That would distribute sonewhere,
the estimate is between 250 and half a million
dollars out to conmmunity groups. The remaining
funds woul d be spent, you know, by University
researchers, by University deans, by University
program staff to accomplish things, but it would
be spent by the institutions.

If it were a private foundation, for
exanpl e, then the anobunt distributed to
conmunity groups would not be up to half a
mllion, but would be closer to 12 nillion

That nmoney woul d be going out to a wide variety
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of different kinds of organizations to help
address public health needs.

Are you aware of the proposal to not overlap or
to duplicate what is already in the public arena
as far as public health? |In other words, to not
duplicate nonies and funds and things that are
already either statutory or already receiving

f undi ng.

| think that's a very inmportant, you know,
principle and -- and commtnent, but | think the
fundanental challenges that | see with this plan
are about where you decide -- it’'s about who you
bel i eve has the capacity and the ability to nake
a difference on health concerns. Do you believe
that all that capacity is lodged within the two
nmedi cal schools, or do you believe that if you
took -- if you undertook a search you would find
organi zations distributed throughout Wsconsin
who have the capacity to nake a difference?

The experience of health conversion
foundati ons around the country suggests that
when you | ook broadly you find many, nany actors
who can be effective and make a difference.

When you say you | ook broadly, wouldn't that

i nclude the public input that the public of the
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peopl e of the State of Wsconsin addressed as
their concerns that was the basis for the
formul ati on of the plan?
I think fundanentally that people were never
asked the kinds of questions that | believe are
i mportant. For exanple, you know, would -- if
people were really -- people, for exanple,
working in rural conmunities were asked how
the -- what the best way to spend the funds, an
annual budget of 12 million, would they be
interested in rural health clinics, in
transportation, in vans to deliver mnedica
services to isolated elderly, or would they
believe it was nore inportant to invest in
ost eoporosi s research? Those are the kinds of
choices that | think are basically not available
once you have made a decision to invest in two
institutions exclusively.
But you weren’t at the -- the public hearings
that were held by the Medical School and the
Medi cal Col | ege, so you don’t know what the
guesti ons were asked.
| was not there, that’'s correct.

MS. BAILEY-RIHN. Thank you. | have

no ot her questions.
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COW SSI ONER O CONNELL: M ss

Madsen?
EXAM NATI ON
MADSEN:
Yes, | have a couple questions. M ss Cowan,

ot her than reading the m ssions of the Medica
School and the Medical College in the joint
proposal, do you have any -- or other than --
other than reading the joint proposal, do you
have any information on the public health
service records and the public health outreach
records of either of the two schools to the
citizens of Wsconsin?

| have nmade only one earlier trip to Wsconsin
and -- and in that earlier trip | participated
in community forums at which | actually heard
froma nunber of people in the public health
conmunity, particularly people working in rura
health districts, who expressed the difficulty
of their mssion, who expressed how nuch they
could benefit fromsmall additional anmounts of
fundi ng, such as a health foundati on mi ght be
abl e to convey, and who spoke about how little
help they -- they felt they received fromthe

schools two institutions. So | did hear from
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peopl e that kind of input on nmy earlier visit.
On one trip; is that right? You said one trip?
It was one trip, three neetings. Three
comuni ty neetings.

You testified about the -- or in answer to Mss
Bail ey’ s questions you testified about the --
the national reports on the adm nistrative
overhead to a grant -- in a grant-naking

f oundat i on.

Ri ght.

Isn't there also, once the foundation makes
grants to entities to deliver services, isn't
there then also adm nistrative overhead in the
reci pi ent organizations?

Vel l, of course, yes, it does take, you know, it
takes noney to run all kinds of organizations,
uni versities and, you know, small rural health
clinics. Yes, that's true, but | think that it
is very, very well understood in the

grant -maki ng conmunity, and | believe this is a
reason why you see the kinds of patterns that
|"ve described earlier today which really do not
enphasi ze funding for research, it is widely
under stood that the overhead costs associ at ed

with the universities and nedi cal schools are
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much hi gher than they are for conmunity-based
organi zati ons.

You woul d not see anything |ike an
admi ni strative cost charge of 44 percent with a
conmunity -- a comunity organi zation. That
woul d be very unusual
Yes, but | was asking you, M ss Cowan, using
your nodel, that’s what you're saying is the
nati onal nodel, grant-nmeking foundations having
an overhead, adm nistrative overhead of say 10
to 20 percent, and then you were then attenpting
to conpare it to what you think is the
adm ni strative overhead at the University,
al t hough you denonstrated no basis for that, |
think, isn't there -- don’'t you al so have to add
the administrative overhead of the organizations
that are receiving in order to make a valid
conpari son?
I think valid conparisons around this issue are
in fact difficult as -- as you suggest. It
costs noney to do all Kkinds of things.

I think the key question here,
t hough, is about the investnent of these funds
and what ki nds of organizations and how broad a

net you're willing to cast in terms of answering
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who shall benefit fromthese funds. All

organi zati ons do have overhead, and if you el ect
to give the funding entirely to two nmedica
schools you'll be paying only the overhead of
the two medi cal schools.

If you have a foundation with a
broader m ssion you may be paying overhead at a
wi der range of different kinds of organizations,
and |’ m suggesting, or ny belief is that -- that
the public ought to have an opportunity to nake
t hat choi ce.

Yes. We're aware of your opinion on that, Mss
Cowan, but | would ask the Commissioner to
strike that |ast answer as not responsive to the
guesti on.

COWVM SSI ONER O CONNELL: | will
allow the -- the answer at this time subject to
your obj ection.

M5. MADSEN:  No further questions.

COW SSI ONER O CONNELL:

M. Bablitch?
EXAM NATI ON
BABLI TCH
| have a few questions. You are not a |awer

correct?
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| am that's correct.

What is your degree in?

| have a Bachelor’s Degree and a career in G ant
Maki ng I nstitutions and Foundati on Managenent.
Do you have a Ph.D. or a nmmster’s degree?

No, | don't.

I's there a science of philanthropy?

There certainly is -- you know, there certainly
is a career track in philanthropy and there are
in fact sone educational prograns in foundation
managenment. |’ mnot aware of a degree program
i n foundati on managenent.

Wth respect to your testinony about your
opinions, is this a scientifically based
opi ni on?

It is an experientially based opinion

And so when you | ook at foundations in other

pl aces, in other states, and conpare themto
here, it’'s based upon nore or |ess your

experi ence and preference?

It’s actually based on ny work in the field and
nmy specific work over the | ast two-and-a-half
years in -- in participating in the start up and
observing the operations of these foundations.

When you tal k about the mission of Blue Cross
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Blue Shield United of Wsconsin in response to
one of the questions you said that you believed
that that was for the health of the public,
correct?

(Wtness nods.)

Is that a yes?

Yes, that is correct. For the health of the
public and for specifically inproving access to
heal t h.

You woul d agree, wouldn't you, that research

i mproves public health in nedicine?

I would agree that research is one of the things
that inproves public health, yes.

Vel l, you would agree that the research that |ed
to the polio vaccine inproved the public health,
woul dn’ t you?

I would actually agree that the research that
lead to the polio vaccine inproved public
heal t h, yes.

In a big way, right? 1In a big way?

In a big way.

So if research that one of the two schools did
actually found the cure for cancer, that would
be quite an inprovenment in the public health,

woul dn’t it?
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There are many ways to address inprovenents in
the public health.

Vel |, answer this one.

Research and certainly finding a cure for cancer

woul d have a major inpact on the public health,

but let nme add to that that -- May | add to
t hat ?

Sure. You'll be allowed to |’ m sure.

That it is widely -- it is w dely understood

that in addressing efforts to inprove public
health we -- we are faced with the fact that
many of the things that nake us ill are -- are
af fected by issues of environnent and lifestyle
and social condition and even econonmics. And
that is why many institutions, grant-making
institutions charged with inproving the public
health | ook for a w der range of potentia
avenues ot her than just research.

Did you read the transcripts fromthe Novenber
29t h and 30th hearings?

You know, | can’'t recall.

Did you read any of the testinony that was
submitted to the Commi ssioner in response to the
pl an of conversion and those hearings?

| have read some of it. | probably have not



0143

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

read all of it.

Did you -- Do you recall reading anything from
Dr. Carbone at the University of Wsconsin

Medi cal Research?

No.

Wth respect to sone of the other conversion

pl ans you nentioned specifically the nunber of
hearings that were held in Maine and New
Hampshi re.

Umhum that’s correct.

Those in fact weren't conversions, were they?
They were rather sales to Anthem of Bl ue Cross,
which is the Indiana Blue plan?

In what way woul d you consi der that not --

MR WLLIAMS: |'d like to object to
that question. Doesn’t that call for a lega
concl usi on of those transactions?

MR BABLI TCH: What’'s sauce for the
goose is sauce for the gander

COW SSI ONER O CONNELL: I'I1 all ow
t he questi on.

THE W TNESS: W thout getting into
the technical question that you' re raising,
those were certainly both proposals in which the

conpany, the nonprofit plan, was not going to
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continue and its assets were going to be
transferred to a new health foundation.

BABLI TCH

They were actually sol d.

They were sold, correct. Those were sal es.

You nentioned the hall marks of a good foundation
board and you listed the nunber one criteria as
that it shoul d have distingui shed board nenbers,
correct?

| actually listed several criteria and

di stingui shed board nenbers of rel evant
experience and diversity.

But you are not famliar with the board nenbers
that are proposed for this foundation?

| have not heard their nanes or their
background.

So you are unfamliar with, for exanple, Howard
Ful l er?

| haven't -- | don’t know who in terns of what
peopl e are appointed to that board.

MR. WLLIAMS: The w tness has
answered that she is not aware of who the
nmenbers of the proposed public health foundation
are.

BABLI TCH
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Well, if you heard that one of the menbers of

t he proposed board is a person by the nane of
Loui se Trubek, who is the Executive Director of
the Center for Public Representation in the
state, wouldn't you say that she neets the
criteria that you ve listed for a foundation
boar d?

VWhat | would say in answer to any question about
t he people on that foundation board is that the
foundati on board doesn’t have any

deci sion-making role. It sinmply conveys the
funds to the two institutions and they nake al
of the subsequent decisions. So who sits on
that board would really not be of very great

i nterest.

In terms of the WellPoint conversion, were you
aware that WellPoint, that is, Blue Cross of
California, was -- had a tax exenption to the
day that it converted?

Yes.

And so that's quite a different scenario than
what we face here, correct?

Vel l, | have not understood tax exenptions, the
current tax exenpt status, to be the primary

i ssue determ ning whether there are nonprofit
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assets that need to be preserved or not.

Vell, with respect to the other Blue plans that
have converted, are you aware that when
Vel | Point converted their initial offer to put
into a public foundation was $20 million?

Yes, |'’maware of that history.

And t hrough negotiations they came up with their
3.2 billion. You re aware of that?

Yes.

And with respect to Trigon, that is, Blue Cross
of Virginia, when they converted they
contributed $175 mllion essentially into the
general fund or the state, correct?

Correct.

And when Kentucky was recently purchased by
Anthem they contributed $45 nmillion into a
foundati on. Do you know that?

I"'mfamliar with all of that history and --
Are you also fanmiliar that in the Ri ght Choice
exanpl e, that they were actually taken to court
and as a result of that court settlement that
they came up with less than 100 percent of the
exi sting value of the Mssouri Blue Cross plan?
Yes, and | -- and | -- | was favorably inpressed

and -- and can renenber ny response when | heard
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that the proposal in Wsconsin did not dispute
whet her or not there were assets that needed to
be preserved. M first reaction on hearing that
news was well, that's good. That part is good
Good. W agree. Wth respect to the -- the
document fromthe two schools entitled Advancing
the Health of Wsconsin's Popul ation, | believe
the exhibit is still in front of you. Have you
read that docunent?

| have.

Have you tal ked to anybody at the two schools
about its proposal ?

No.

Have you read any of the survey data that was
used to -- by the two schools to determ ne the
public health needs in W sconsin?

| have read the report, including the summary of
t he survey docunent.

And so you're familiar with the plan of the two
school s contained in this docunent?

Yes.

Wul d you say that -- in your opinion that this
pl an does not inprove the health of Wsconsin?
What | woul d say about this plan is that any one

of the ideas included in this docunent woul d be
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BY MR

BY MR

valid ideas to be brought forward for
consi deration and that it would be ideal to have
the proposal to establish the office of an
Assi stant Dean for Rural Health to be considered
as a way, a fundanental way of inproving the
heal th of people who live in rural communities,
but ny own opinion is that it would be
preferable to have that idea evaluated next to
ot her proposals to inmprove the health of people
living in rural communities.
So it’'s safe to say that if the two schools do
everything that they say they' re going to do
here, they will inmprove the health of the
citizens of Wsconsin.

COW SSI ONER O CONNELL: That is a
yes or no question.
BABLI TCH
That is a yes or no question.
| actually don’t know.

MR, BABLI TCH: Thank you. Not hi ng

further.
COW SSI ONER O CONNELL:  Ckay.
W' ll take -- I'msorry. Redirect.
EXAM NATI ON
W LLI AMS:
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W have one question. Mss Cowan, is it your
under standi ng that either the Medical College of
W sconsin or the University of Wsconsin Mdica
School woul d be expected to apply for grants to
an i ndependent public health foundation if one
woul d be created?
I’ve just said that | think any of the ideas in
here ought to be brought forward for
consi deration together with other ideas. MW
quarrel is not with do they have any ideas about
how to inprove the public health. | think they
do, and | think that those ideas should be
considered in the context with other ideas
because my own opinion is that nany other
organi zations distributed around W sconsi n know
a | ot about and have a lot of ability to work on
heal t h i nprovenent goal s.

COW SSI ONER O CONNELL:  Ckay.
W' Il take a 30 minute break and reconvene at
approxi mately 1:065.

(Lunch recess taken.)

COWM SSI ONER O CONNELL: W' |
reconvene the hearing. It is now approximtely
1:15. M. Peterson, you may call your next

W t ness.
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1 MR. PETERSON: We'd like to call

2 Peggy Hi ntzman, who's President of Wsconsin

3 Public Health Association, as the next w tness.
4 PEGGY HI NTZMAN, called as a wi tness
5 herein by the Coalition, after having been first
6 duly sworn, was examined and testified as

7 fol | ows:

8 EXAM NATI ON

9 BY MR PETERSON

10 Q Good afternoon. Peggy, as | nentioned, we're
11 calling you as a -- as a witness today as a

12 public health expert. Can you tell us alittle
13 bit about your expertise and what qualifies you
14 in terms of a public health expert?

15 A As you nentioned, | amthe current President of
16 the Wsconsin Public Health --

17 COW SSI ONER O CONNELL: Can you

18 speak up? The court reporter is having trouble
19 heari ng you.

20 BY MR PETERSON

21 Q I's your m crophone turned on?

22 A | amthe current -- | amthe current President
23 of the Wsconsin Public Health Association. |'m
24 al so a nenber of the executive conmittee of the

25 Public Health Advisory commttee. | have 20
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years of work experience with Public Health
Laboratory, and | am one of three persons that
is responsible for |eading the Turning Point
state’'s process for establishing a public health
i mprovenent plan for the next 10 years.

One of the areas that we would like you to
coment on is just briefly going through for us
what public health is because there's sone
confusion in terms of nedical care versus
research versus public health. Could you
briefly describe for us what public health is?
No. Public health is broad and it is very
enconpassi ng, and the testinony that has been
gi ven over the course of the |last eight nonths
or so | think underscore howdifficult it is to
under stand public health.

Public health is a crucial elenent
of our society. |It’'s easy to |ook and see
police and fire, very visible conmponents of our
soci ety that provide specific purposes. Public
health is usually considered very invisible
until sonething goes w ong.

So putting a nane to it and giving
definition depends on where you are in the

public health systemas to how you see the
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practice and role of public health, but let ne
give you a couple of definitions that | think
enconpass that broad range.

One is public health, the purpose of
public health is to ensure that conmunities
are -- excuse ne, to ensure conditions in which
comunities can be healthy. Public health is
heal thy people in healthy communities. The one
| like best is public health is the science and
art of preventing disease and injury, prolonging
life, and promoting health through organized
comunity efforts.

Sonmetines it’'s easier to understand
what public health is by seeing what public
health does. A national group in 1994 tried to
specify the essential elenents of an effective
public health foundation and they codified
these -- I'"msorry, they put these in sonething
they called the 10 Essential Services of Public
Heal t h.

Those things consist of nonitoring
the health of the community. These are ongoi ng,
real and inportant functions that public health
does to assure that the comunity is free from

di sease and from unsafe practices
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They investigate heal th probl ens.
These coul d be as dramatic as outbreaks that
i nvol ve E-coli infections, or they could -- and
tubercul osis, or they could be small conmunity
rel ated i ssues regarding the inappropriate
di sposal of waste and other garbage. They're
responsi bl e for educating, enpowering people
about health. Hel ping people have the right
i nformati on on which to base their own decisions
and healthy |ifestyle choices.

The public health system nobilizes
partnerships. They get others in the community
who have resources and skills to hel p address
the needs of their comunities. They do enforce
| aws, conduct inspections of your restaurants to
make sure that they are safe, conduct
i nspections of your water systens to make sure
that you have good water. They link people to
needed personal health services and provide
t hose services where appropri ate.

There’s a vul nerabl e population in
the State of Wsconsin, as throughout the
nation, and this group needs special attention
to get themto the resources that are needed to

attend to their needs.
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They assure a conpetent public
heal th workforce. They evaluate the
ef fecti veness, the accessibility, and | ook at
popul ati on-based health services. And they do
research.
Thank you. But who actually is out there and
responsi bl e for doing the work of public health?
Many. CGovernnent certainly has a statutory
mandate both at the state and | ocal level to
carry out the primary functions of pronoting and
protecting the health of the public, but this is
done through a public health system which
col | aborates with many partners throughout the
State of Wsconsin, including our institutions
of higher education, including the nedica
delivery system including | aw enforcenment and
the faith community, nonprofit organizations.
It’s a group of folks commtted to a single
pur pose, which is the pronotion of health in our
comunities.
Are public health and medicine the sane thing?
No. Public health and nedici ne, nedical care,
are different. Medicine and nedical care tend
to focus on the individual patient. You present

yoursel f to your doctor and you want your doctor
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to be fully focused on you as an individua

pati ent understandi ng what synptoms you're

presenting, what cures and treatnments woul d best

relieve you frompain or inprove your life.
Public health has as its patient the

popul ation as a whole. W | ook at popul ations

of people and ask how can we make them nore

heal thy, and nore inportantly how can we keep

them healthy. Public health focuses primarily

on prevention rather than treatnent.

What about public health research and nedica

research? We heard general counsel

M. Bablitch, discuss polio research, for

exanple. What’'s the difference there?

Right. Sonmetimes |'mnot sure it’s inportant

for us to nake that distinction because in so

doing we -- we create a situation of identifying

what the research is for instead of how nedici ne

and public health may use the sanme research

but, for exanple, nedical research might be an

exanpl e of drug trials where youre

i nvestigating whether a certain drug A or

certain drug B is better at lowering chol estero

levels. Since the effect of that research wll

i npact on an individual patient, that would be
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primarily nedical research

If we’'re [ ooking at a popul ation of
folks with poor dental health and we’'re seeing
if the influx of fluoride in the water system
makes an inprovenent on that, that would be
public health research because it is basically
i ntervening at a popul ation |evel

We acknow edge that the studies and
research done in our research institutions often
lead to inmportant results for public health.
The exanmple that -- that you asked about, polio,
is one that's very personal to ne. M brother
and | were little when he was a victimof polio,
and so |’'ve been very interested about that tine
of our Ilives.

Yes, polio vaccine was an amazi ng
di scovery for all the world, but before everyone
becanme i nocul ated and we had irradicated polio
inthe world, or in the United States, there
were a sequence of trials that led to vaccines
that al so caused nore polio. Wen the new
vacci ne, the working vaccine, finally was
avai | abl e, sonme physicians were advising their
patients not to take it because they weren't

sure. Wen that vacci ne was avail able, how did
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it get to the public? What were the mechani sns
that needed to be activated in order for each of
us to benefit fromthat discovery? It was the
public health system Public health workers,
prof essional s organi zing their comunities to
make sure that that popul ati on-based

i ntervention reached everybody.

So you can see the two things blend
together and they’'re very inportant. You can’'t
just do the research and let it nove on to
i ndi vi dual interventions. You need to actually
get it out into the comunities, and that'’s
where the public health system becones
essenti al
There seens to be an overal | m sunderstandi ng of
public health, and I’ mwondering how does the
public generally understand what public health
is?

Wien you ask the -- There are several polls that
are done every so often. The Charitable Trust
organi zati on does sone polling, as does the
Harris poll, and when people are asked about the
i nportance of public health or even what public
health is, their responses certainly indicate a

| ack of understanding of what public health is,
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but when the poll continues to nention specific
conponents of public health, such as the
preventi on of di sease, such as the inportance of
i muni zations, the public generally responds
nost favorably to providing support for those
functions.

So wi thout knowi ng what |abel to put
on those functions, the public in general is
very supportive of the activities that public
heal t h provi des.

Wiy do you think it’'s so inportant for us to
ful ly understand public health?

Vell, | think it’s inportant for our decision
nmakers, state and | ocal decision makers, to
under stand what public health is so that they
better understand their role and
responsibilities and the opportunities that are
avai |l abl e to support public health.

I think as we ook forward to the
decisions on this foundation, this public health
foundation, it is inmportant that we know what
public health is so that we mght create a
foundation with a true, clear, sole mssion of
serving public health and not confuse that

notion with the multi-faceted m ssions of any of
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the partners who support the public health
system
What are the priority setting nechanisns in
W sconsin for public health?
There are two najor ones. One is a statutorily
required creation of a state health plan. This
is responsibility that is |l ed by our Division of
Health and Fam |y Services. Excuse ne.

In other years we’ve produced a
public health inprovenent plan that has had 300
objectives. This year we are so excited about
the new shift in the way we are doing this.
This is the Turning Point project | provided
sone information to you earlier on this.

Turning Point will result in nore
than just a state health plan. It is a paradigm
shift for the way we assenble and carry out
public health in Wsconsin. W’'re going to
define what public health is so that the
communities all have a shared definition of
public health, and we are going to lay out the
functions of public health as a part of that.

This group is working as a basis
fromthose 10 essential services | mentioned.

However, the group is al so | ooking beyond those



0160

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

services and saying what is -- what is
appropriate for Wsconsin? How do we enhance
this particular picture for Wsconsin? And
they' Il be adding, | suspect, two additiona
features. One is underscoring the inportance of
access to health care and another related to the
soci al and econonic inpact, the underpinnings of
that that are inportant to sustaining good
heal t h.

This is a highly coll aborative
process. It involves a transformation team
which is our strategic planning group of
45- persons representing broad sector |eadership
t hroughout the public health conmunity. W have
menbers fromthe nmedical community. W have
heal th care payers on our team W have the
faith comunity, the workforce | abor conmunity,
we have academ a, we have state departnents and
| ocal departnents all involved in this process.

It has been a scientifically-driven
process collecting data from-- by starting with
conmunity revi ew teans and identifying the needs
of those conmunities as individual comunities
and then assenbling those to get a bigger

pi cture of what’'s happening within our state.
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Anot her amazi ng change that will
happen with respect to this plan is that in
ot her years the recomendation, the goals, the
obj ectives, have related to di sease conditions;
cancer, heart disease. This year we are trying
to push ourselves to understand the underlying
causes of disease, the root causes of disease,
the risk factors, and select those as our
priorities. That way we can assenble a wide
state commtnent to carrying out the health plan
and achi eve advances across nany different
di seases that share those same risk factors.
Are there other formal assessnents that are
going on right nowin the State of Wsconsin?
Each comunity is also required to do an
assessnent. These assessnents are led normally
by our local health departnents, but again,
these are highly collaborative. They involve
t he whol e range of persons in that popul ation

The beauty of the local health
assessnents are that the people who live there
are doing them They know how to tap into their
own comunity. Were are the pockets of folks
who are unrepresented, and get themto the

t abl e.
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They al so know t hat once they’ ve
identified the needs of our community -- their
comunities, what are the best interventions
that fit that commnity. It certainly isn't one
size fits all.

Sounds to ne that there’'s state-w de pl anning,

| ocal planning, going on in terns of public

heal th needs and that the tine is -- is right
for a public health foundation to hel p address
sonme of those needs. Wuld that be a fair
characterization?

Absol utely. There is no single source of
support in Wsconsin for public health. There
is much to be done and there’'s nmuch that could
be done with the support of a foundation that is
focused on public health needs.

You heard CEO Tom Hefty tal k about concerns that
funding could be frittered away by a foundation
Do you think that would happen with the public
heal th foundation in Wsconsin?

Wth all due respect to M. Hefty, that was very
insulting, but it also has been witten in the
newspaper by others, so | know that he is not
the only one that shares that opinion

| think that stems fromthe |ack of
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under standi ng of what public health contributes
to our society. There are very visible things
t hat happen. Before |ooking at cancer research
as an exanple, and the opportunities afforded by
t he advances in nedicine for people to live
longer with that disease or even to put that
di sease in renission, that is wonderful, but
many people can’t access those treatnents and
t hose cures and those surgeries. 60 to 70
percent of all of the advances that would help
make our popul ation healthier are related to
behavi or and risk nodifications. These fit very
nicely with public health.

Public health does sinple things and
they do things for our nost vul nerable
popul ation. Those are not things that generally
get a lot of attention. And so when people
think that public health dollars are frittered
away, | think it really is a result of not
under st andi ng the use of those dollars and how
people at the | owest level in our society are
i mproved by sinple things that nake their life
better.

An example. We have in our

northwest area a group of counties, this would
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be around Dunn, Eau Caire, Chippewa, that area,
who have deci ded or have through their
assessnent process seen a need for dental care
in the youth of those conmmunities and they have
put together a bus that is fully equipped that
they drive fromcomunity to community staffed
with volunteers, and their goal was to see 500
patients in their first year. They have seen in
| ess than one year over 3,000. The need is
great.

Yest erday when soneone | earned that
I was going to be testifying today they asked
me, | work in Madison. | need dental health for
these children that are comng to ny conmunity
clinic. What can you do for nme?

The need is great, and the
opportunities to serve in small ways, not ways
that are going to be glitzy and grab the
attention of the newspapers, but ways that are
goi ng to substantial change the lives of our
citizens.

How i s public health currently funded?
dibly she says poorly. Mst of the public
heal t h fundi ng comes through federal, state, and

local tax dollars. And to give you a couple of
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nunbers on those, in a national study done by
the MVRW the Morbidity and Mortality Weekly,
which is produced by the CDC, they reported that
$34 per person are spent annual ly throughout the
United States on public health. To put that in
context, we spend a little over $3,000 per
person on health care.

In Wsconsin we have a state-w de
expenditure, this is looking at all the dollars
that go in fromour state to our loca
comunities. That expenditure is $95 million
and that is for a popul ation of about 5.2
mllion people. That isn't very many dollars
per person to carry out the essential services
of public health. 56 percent of those dollars
cone fromthe | ocal tax base, which as you know
is a very conpetitive place to be trying to
acqui re greater funding.

Wuld you say it’'s difficult for -- for public
health to access funds for services?

Yes, it is. Public health has as a nationa
funder the Centers for Disease Control. The
Centers for Disease Control budget is about $2.8
mllion, as opposed to the NIH, which -- the

National Institutes of Health, which fund a | ot
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of the nedical research. Their budget is about
$17.8 million. It is fairly limted.

Conpeting nationally is always very
difficult for precious dollars. Being able to
have dol I ars available in Wsconsin would be a
nost i nmportant inprovement for our ability to
tap into programs that are working and extend
t hose prograns to nore peopl e.

So right now there isn't a state-w de foundation
that has identified many of the public health
needs for people that -- that -- public health

t hat agencies could go to to look for funding to
hel p with innovative solutions to address public
heal th needs?

That is correct. There's no single source
devoted to supporting public health needs of our
state.

You' ve mentioned access to funds, the limted
access to funds for local public health
prograns. How does this relate to access for
funds for nedical research?

| was curious about that as well, so | wanted to
see about our two nedical schools and their
ability to acquire research dollars, because

that is inportant. And what | found was that
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the total extramural research award for the
Uni versity of Wsconsin Medical School is about
$115 nmillion annually.
Now, that’s nore than the whole public health
budget for the state.
Yes. And it represents 32 percent of the tota
extranmural funding for the whole university. So
they' ' re extraordinarily successful at tapping
into other sources of funds.

Li kewi se, the Medical College of
W sconsin reports that in 1998 they received $66
mllion of external support for research and
training.
What does this nmean with respect to a public
heal t h foundation?
Wll, to ne it nmeans that there ought to be an
i ndependent foundation with the sole mssion of
supporting public health in Wsconsin and that
it should be focused on conmunity-based
initiatives and partnerships, that it nust be
focused on prevention, that it should el evate
our nost vul nerabl e popul ations, and that it
should in the end inprove the life of all
Do you think that the medi cal schools should be

prohi bited from applying for any grants from an
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i ndependent foundation?

No. That | think the medical schools are an

i mportant conponent of the public health system
Qur ability to work nmore collaboratively with
our medical institutions is essential and no,
they' re a val uabl e partner and they should al so
be a respected applicant to an i ndependent

f oundat i on.

Okay. What do you think -- How do you think the
state of public health will be affected if the
current proposal as put forward for the nonies
to be designated to the two nmedical schools is
approved? Do you want ne to restate the

guesti on?

Yes, pl ease.

Under the current proposal, Blue Cross Blue

Shi el d has designated that the two nedica
school s would be the recipients of the 100
percent equity value of the organization. How
wi |l that decision affect public health in

W sconsi n?

I think it will Iimt the access to funds for
sone of the npbst inportant community-based
needs. It may also linit access to some of the

basi c infrastructure recomendati ons com ng out
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of Turning Point. One of these is surely to be
an integrated data system of which all public
heal th partners, medical community partners, nay
have access.

These things we will find difficult
to fund without the ability to go to an
i ndependent foundation with a sol e purpose of
supporting public health.
In terms of a proposed i ndependent public health
foundati on, what is your opinion in terns of the
type of input that should be provided to create
a public health foundation?
Could you say that in a different way?
One of the options available is for an
i ndependent foundation to be devel oped. How
woul d you and the Public Health Association and
groups that you're affiliated with be able to
contribute to the devel opnent of an independent
public health foundation?
| think the public health comunity has very
good col | aboration and ability to organize
things. W would be excellent consultants and
we woul d be excellent participants on an
i ndependent foundation

You al so nentioned that you serve on the Public
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BY M5

Heal th Advi sory committee which includes
representatives fromthe two medical schools.
Could you tal k about the resolution that was
passed by the Public Health Advisory conmittee?
Yes. The resolution that was passed was
forwarded to the Commi ssioner late |ast year, |
believe. This resolution endorsed an
i ndependent foundation that would be -- on that
foundati on woul d be representatives fromthe
many di fferent partners that participate in the
heal t h of our public.

MR. PETERSON: Thank you. W have
no further questions?

COW SSI ONER O CONNELL: M ss
Madsen, do you have any questions?

M5. MADSEN: 1'd ask if Ms. Bailey
could proceed first, please.

EXAM NATI ON

BAI LEY- Rl HN
| believe you previously indicated that one of
the definitions of public health is healthy
peopl e and healthy conmunities; is that correct?
Yes.
And that sonme of the focus of the Turning Point

is now, at |east one of the focuses, disease
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conditions and underlying causes of disease; is
that correct? O restate it. | may not have
gotten it down correctly.

| get alittle uncertain because we had in our
Turni ng Point process great care over | abeling
what our focus areas and what our

recomrendati ons are, Sso.

Ckay.
That's all 1'masking for, but we are | ooking
at -- there were probably five overlying

reconmendati ons coni ng out of Turning Point, and
woul d you like me just to say what those are?
Yeah. Wiy don’t you?

One will generally be related to partnerships
and col | aborations. One will generally be
related to finance and funding. Another wll
address the issue of vul nerabl e popul ations.
The integrated data systemis a fourth, and a
fifthis -- | don’t renenber right now.

Was it prevention or sonething to do with --
Prevention will under -- undergird all of that.
If it cones to nme | would add that.

Ckay. That would be great. So have you had a
chance to read and | ook at the joint proposa

that the two nmedi cal schools have put together?
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Yes.

And, you know, some of the proposals for the UW
Medi cal School is to enhance comunity in the
role of health funds through the form of
partnership. |s that something that the various
conmunity public health groups would be able to
partnership with the UW Medi cal School on?
From -- From what description |’ve been able to
read and having further explanations of it, that
does sound very conpatible with some of the
goal s that we have stated.

In the sane way the commitment of serving the
under served popul ati ons of W sconsin?

Agai n, the proposal sounds interesting.

Ckay. But that is some of the concerns of your
group is the underserved popul ati on?

Yes.

And rural health I"massuning is also a concern?
So are you relating that right to Turning Point,
or interns of the public health comunity as a
whol e?

| would say the public health community.

Yes. Rural health, again, because of the
speci al needs that exist in those communities

are a concern.
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And anot her concern is preventing underlying
causes of disease by -- through research or

nodi fying or controlling factors?

Ri ght, though much of the research has been done
and we know what those underlying risk factors
are already. What we need to do is do sonething
about it. W need to activate conmmunity systens
or plans that relate right to that community to
hel p peopl e change their behaviors so that they
do the right thing.

So the underlying risks are pretty
clear what they are. So research into that is
probably not needed in-depth anynore.

So if | understand you correctly, your proposa
is you d like to have some form of partnership
or collaboration to access funds for certain
areas that you perceive are needed public health
i ssues?

What | want to present is not a list of things
that we want funded. What | want to present is
the need to be able to access a source of
funding for public health needs that are based
on the assessnent processes that are currently
being carried out very effectively in our

conmuni ti es.
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So | don't want to say what is nost
inmportant to us in ternms of the Kkinds of
prograns, but it’'s nore how we can access those
programs and convey to the foundation what our
needs are, and then as you said how do we
devel op the col l aborations, tune into all of the
skill sets that are needed to activate the
i nterventions.

So woul d you be confortable -- | mean you talk
about a foundation, but would you be confortable
if you felt that you could access the funds
under the current proposal fromeither the UW
Medi cal School or the Medical College?

| think the key word there, to be frank, is
woul d we feel confortable, and getting
confortable is part of the issue for us right
now because we are skeptical of the comm tnent
toreally carry this out in a true collaborative
fashi on.

Qur skepticismcones fromthe fact
that up to this point | amnot aware that there
have been announcenents or bulletins saying that
funds are available to comunities fromeither
of the institutions. So there's not a history

on which to base our sense of confidence that



0175

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY M5

this will actually happen in the way that woul d
be nost effective for public health.

If we get by that, yes, it could
work, but it’'s the track record of convincing us
that putting our eggs into this boat is better
than going with an institution that is created
for the sole purpose of tapping and supporting
public health.

MS. BAILEY-RIHN:. | don’t think
have any ot her questi ons.

COW SSI ONER O CONNELL: M ss

Madsen?
EXAM NATI ON
MADSEN:
Yes. Mss Hintzman, I'd like to refer you to a

letter you wote to Comm ssioner O Connell on
Septenber 11, 1999. It is in the record as
Exhibit 121 and 1'll just read -- this was the
one that you referred to in your earlier
testimony about the WPHA board passing a notion
recommendi ng certain things, and I'Il just read
you the third recomendati on

"A permanent endowrent be created
fromthese comunity assets to be held in

perpetuity with the proceeds being used to neet



0176

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

current and future public health priorities as
they develop in the future,” right?

That sounds correct.

And you said earlier in answer to Mss Bailey's
qguestion that you had read the joint proposal
Yes.

| ask you, isn't that exactly what the two

nmedi cal schools propose to do, is to set up a
per manent endownent fromthese assets fromthe
Bl ue Cross conversion to be held in perpetuity
with proceeds to be used to nmeet current and
future public health priorities?

I think there is a conponent in the plan that
does call for the endownent, so fromthat
perspective | would have to say they have net
that qualification, but it doesn't neet the
spirit of what we're asking for in terns of the
totality of accessing all of the funds that are
avai |l abl e.

But isn't it true that the bulk of both the
school s’ allocation of the funds will be for a
per manent endowrent to use to address public
health priorities?

No.

Does the joint proposal of the UW-- the part
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1 relating to the UW Medi cal School’s proposal

2 address the state’s Turning Point project?

3 A I do think that in there they have referenced
4 the opportunity to | ook at the reconmendati ons
5 that come out of Turning Point. And in

6 fairness, the reconmendati ons have yet -- have
7 not yet emerged, and so the match is yet to be
8 made.

9 Q So would it be fair to say that in the joint
10 proposal the UW Medi cal School has nmade a

11 commi tnment to use the Turning Point

12 reconmendations in its work and in utilizing
13 these Blue Cross funds?

14 A | would like to think they nmade that conmitnment.
15 Q Ckay. M ss Hintzman, you | believe alluded in
16 your direct testinony that you re enployed by
17 the State Laboratory of Hygiene, right?

18 A | said | was enployed by a state public health
19 | ab, but | am enployed by the state |ab.

20 Q W sconsin State Lab of Hygi ene?

21 A Yes.

22 Q And are you aware who founded the State Lab of
23 Hygi ene, what entity founded it?

24 A It cane froma public health -- | can't

25 remenber.
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1 Q Wuld it be correct that the Medical School, the
2 UW Medi cal School founded the state [ ab?

3 A I think it was founded in conjunction with the
4 Medi cal School and the Departnent of

5 Bacteriology and was | ater connected to a State
6 Board of Health. So yes, | would say that that
7 was part of the fundanental organization.

8 Q And the Departnent of Bacteriology that you

9 referred to is the UMMadi son Departnent of

10 Bact eri ol ogy?

11 A Yes.

12 Q Okay. And the Director of the State Lab of

13 Hygi ene currently and probably for the last 10
14 to 15 years is a gentleman by the name of Ron
15 Laessig; is that correct?

16 A That is correct.

17 Q And does he hold a faculty appoi ntnent at

18 UW Madi son?

19 A He does.

20 Q And what is that?

21 A He's a Professor in the Department of Preventive
22 Medi ci ne.

23 MS. MADSEN. Ckay. That's all |

24 have of this w tness.

25 COW SSI ONER O CONNELL:
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M. Bablitch?

EXAM NATI ON

BY MR, BABLI TCH:

Q

| have a few questions. Mss Hintzman, prior to
today we were given your vitae. |If | could just
ask you a few questions about that. It was one
page, so |'m assuming that that was conplete.

It indicates that you have a Bachel or of Arts
degree in English; is that correct?

Yes.

And it also indicates an MBA fromthe University
of W sconsi n-Madi son in 1987, but it doesn’'t

i ndi cate what that degree was in. Could you
tell me what that was?

It was in administration.

Admi nistration as in public adninistration?

No, managenment. It was a general administration
managenent mgj or.

Okay. It doesn’t list any kind of formal

nedi cal training, so | take it that you have had
no formal medical training?

Correct.

And it lists that in -- your work history from
1980 to the present you have been the Assistant

Director of the Wsconsin State Laboratory of
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Hygi ene?
Yes.
What do you do as the Assistant Director of the

W sconsin State Laboratory of Hygi ene?

I work in the adm nistration function. | do not
wor k at the bench. | am not a chem st or
m crobiologist. | look at -- Sone of the mgjor

things that | have done relate to organi zati ona
structure, nmaking the lab nore efficient, and
spend a lot of tine in strategic planning.

Okay. And | take it that you' re here today not
as a state enployee, but rather in your role as
a nenber of the Wsconsin Public Health

Associ ation?

Yes, that’'s right.

It also on your vitae it lists your what’s
called relevant activities, and it lists that
you are a nenber of the Wsconsin Public Health
Association. That's correct, right?

Yes.

It says that you were a board menber or officer
from 1995 to the present?

Yes.

| don’t see anything prior to 1995 in terns of

the Wsconsin Public Health Association. Am!|
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to assume fromthat that you started in that
associ ation in 1995?

| became a menber | think at the end of 1989.
So it would be -- your vitae then would not be
absolutely correct if it says 1995?

It’'s apparently inconplete.

kay. So from 1989 to the present you' ve been a
nenber of the Wsconsin Public Health

Associ ation?

Yes.

And you’ ve been an Anmerican Public Health
Associ ation menber from’95 to the present?
Yes.

So for the last five years you' ve been a nenber
of that association?

Yes.

In that association there are a variety of
menbers, aren’'t there? It’'s conprised of a
nunber of peopl e?

You're tal ki ng about APHA?

No. Let’'s stick with the Wsconsin Public

Heal th Associ ation

A variety of menbers, and so you're talking
about the professions that they come fron?

Yes.
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O >» O »r

Yes, that is correct.

And do you know who Cathleen Blair is?

Yes.

If she were to have testified on Novenber 29th,
1999 in this nmatter as follows, I'’mgoing to ask
you whether or not you agree with her. "Current
proposal creates a prominent role for the

Uni versity of Wsconsin Medical School and the
Medi cal Col | ege of Wsconsin. These two
institutions are recogni zed centers of
excel l ence in nedical research and teaching, and
as such contribute greatly to inproving nedica
practice and ultimately the individual health of
our population." Wuld you agree with Cathl een
Blair’s statement?

Yes.

Li kewi se, are you familiar with a person by the
name of Dr. Scheckler, S-CHE-CGK-L-E-R?

Yes.

And who’' s he?

Dr. Scheckler is on the faculty of the
University of Wsconsin. M acquaintance with
Dr. Scheckler is that he is also a nenmber of the
executive committee of the Public Health

Advi sory commi ttee.
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And you are a nmenber of that comittee as well ?
Yes.
If Dr. Scheckler were to testify, as he did, on
Novenber 29, 1999 as a supporter of the concept
of -- of the conversion of Blue Cross Blue
Shield -- or strike that. Let me read you a
statement of Dr. Scheckler and see if you agree
with him

"There woul d be absolutely no need
for establishing an additional foundation or
infrastructure if the funds were deposited as
currently envisioned, and | can see no
per suasi ve reason why the existing foundations
for both nedical schools could not be used as
the repository of funds." Wuld you agree with
hi P
No.
So there is, it's safe to say, a diversity of
opi nion w thin your association
| do -- | guess that would be true. | suspect
there’'s a diversity of opinion wthin any
associ ation, and what we try to do is represent
t he opinion of nobst of our participants.
So what you're presenting today is one part of

the opinion. Dr. Scheckler m ght have another
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opinion with respect to the use of these funds.
Yes or no?
Dr. -- It sounds like Dr. -- | know sonet hi ng
else. Can | say that after | say yes or no?
Why not .
I’mnot sure of the dates of -- Is the letter
fromDr. Scheckler --
It’s his testinmony at the public hearing of
Novenber 29, 1999.
| believe subsequent to that testinony
Dr. Scheckler, as a nenmber of the Public Health
Advi sory committee, signed off on the Public
Heal th Advi sory commttee’ s reconmendations for
an i ndependent foundati on.
Do you have that docunent with you?
It should be --
MR PETERSON:. It’'s part of the
record.
THE WTNESS: | can nmake it
avai | abl e.
MR. PETERSON: It should be a part
of the record that was subnmitted to the
Conmi ssioner. It was a letter that was sent in.
M. WALSH: Any idea of approximte

dat es?
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BY MR

QO

o » O >r

MR WLLIAVS: Before Decenber 14th.

THE WTNESS: It was signed by four
or five people.
BABLI TCH
I trust you.
Thank you.
Did you listen to any of the testinobny at those
two days of hearings back in | ate Novenber?
| was at the hearing.
So did you hear Dr. Paul Carbone at that
heari ng?
Yes.
Are you famliar with Dr. Carbone and his work?
| amfamliar with it as a | ayperson, yes.
Woul d you say that he has an excellent
reputation in the conmunity as a mnedi cal
resear cher?
Yes.
So you recogni ze himas a professor eneritus
fromthe University of Wsconsin Mdical School ?
Yes.
And did you know al so that he was a nenber of
the -- he was a retired Public Health Services
of ficer at the National Institute of Health?

I did not know that.
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It wouldn't surprise you, though?
No.
Ckay. Dr. Carbone testified as follows, and
wondered if you care to dispute Dr. Carbone’'s
testimony or not. "lI'd like to make -- the
point I'd like to make is that the nodel of
public health center is as separate fromthe
research as backward | ooking. It represents the
ol d nodel of infectious di seases where you can
prevent di sease by isolating people fromthose
who have the disease fromthose that don’t.
Today’ s problens are conmpletely
different. They are not going to be handl ed by
i ndividuals in separate county public offices.
Those people have to be tied in closely with the
nmedi cal school s and the research that’s going on
in the nedical schools and not just in our own
school s but nationally and internationally."
Wul d you agree with that?
It’s hard for me to say | would correct
Dr. Carbone given his credentials, but | think
what he is saying is true in one respect, and
that respect is the need for nedicine and public
health to work together. That the need to use

the research is inportant.
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I think the fact that -- Wat |I'm
t hi nking he’s saying is that public health needs
to be tied to nedicine. | would say nedicine
needs to be tied to public health, and it is a
different direction. Instead of |ooking out the
wi ndows from our institutes of higher |earning,
fromour research institutes, we want to be
sitting and -- having themsitting in our
comunities |looking in and then carrying out the
principles that will help inprove the public.
Well, when Dr. Carbone testified in support of
t he plan proposed by the two schools, | take it
that you and he just plain disagree with respect
to the expenditure of those funds?
Pl ain disagree. W are in disagreenent.
So reasonabl e people can differ when it conmes to
how t hese funds are going to be expended,
correct?
Certainly.

MR, BABLI TCH: Thank you. Not hi ng
further.

COWM SSI ONER O CONNELL:  Thank you
Do you have any redirect?

EXAM NATI ON

BY MR PETERSON
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| just want to clarify one point. Peggy, the
Public Health Advisory committee adopted a
resol ution that the public health foundation
shoul d be independent and that it should be

t hrough a public process, and it’'s your

under standi ng that Dr. Scheckler signed on to
that resol ution?

Yes.

MR, PETERSON:. Thank you.

COW SSI ONER O CONNELL:  Thank you.
M. Peterson, you may call your next witness.

MR SPITZER-RESNICK: My turn. |'m
going to call Mark Oloff at this point.

MARK ORLOFF, called as a w tness
herein by the Coalition, after having been first
duly sworn, was exam ned and testified as
fol | ows:

EXAM NATI ON
SPI TZER- RESNI CK:
M. Oloff, please state your nane for the
record.
Mark Orloff, ORL-OF-F.
And you testified at the public hearing on
Novenber 29th, 1999, correct?

Yes, sir.
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And that testinmony was scripted, correct?

I’ mnot sure what you nean.

VWell, there was a prepared script of your
testinony prior to your actual giving it, wasn't
t here?

Yes, that's correct.

Okay. Now, please describe just briefly what
your position is in terns of enploynent.
I"mthe Vice President and Deputy Cenera
Counsel of the Blue Cross & Blue Shield

Associ ation in Chicago, Illinois.

And in that capacity you are, | take it, quite
famliar with the conversion plan as offered by
Bl ue Cross Blue Shield United of Wsconsin?

I'"d say 'mfamliar. | don't know that |1’'d say
I"’mquite familiar with all the details.

Wll, is it not a fact, M. Oloff, that the
pl an was presented to you and the association
for at |east approval pending regulatory
approval ?

Yes.

And is it not a fact that the association has
approved the plan as presented to it?

Yes.

And that is, however, pending regulatory
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approval ?

Yes.

Now, that procedure of subm ssion of a plan by
Bl ue Cross Blue Shield, plan anywhere in the
country that chose to convert, first to the
association for, call it tentative approva
pendi ng regul atory approval, it would be the
normal procedure based on Blue Cross Blue Shield
Associ ation gui delines, correct?

Yes. | would want to clarify one thing, though
Wien you tal k about association approval, what
we're tal king about there is approval of the
right to continue to use the Blue Cross & Bl ue
Shield marks to continue as a |icensee
subsequent to a proposed conversion. That's the
nature of the linmt of the approval

Appreciate that -- that clarification. And just
to actually go down that road for a mnute, the
Bl ue Cross Blue Shield Association is the hol der
of the trademarks, the Blue Cross & Blue Shield
that are all so famliar to probably everyone in
this room correct?

The associ ati on owns those marks.

Right. And you in turn |license them under

certain conditions to various plans around the
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condition?

Correct.

And is it fair to say, M. Oloff, that if you
do not agree to license the Blue marks, as
they’re known, to a given plan, the value of
that plan is widely known to be not nearly as
great as if it holds the Blue Cross & Blue
Shield trademark?

| am of that opinion, yes.

Now, the -- you have testified in -- on Novenber
29th that there are specific conditions that the
associ ati on holds out for conversions, correct?
Yes.

And one of those, or ampong the conditions is
related to the foundation and how it would hold
stock, correct?

Yes.

So the foundation, as you testified, is
initially allowed to hold 100 percent of the
plan’s stock, correct?

In this case, yes. For a period of time that's
correct, yes.

VWl l, and the period of tinme that you have
testified as under the association guidelines

woul d be five years, correct?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Not five years for 100 percent.

Wll, in fact, what the association has
requested of this plan is that it be reduced at
approxi mately 20 percent per year for five
years?

| don’t think the requirenent is based on a per
year reduction. | think there’'s an initia
requirenent to get down to 80 percent by sone
relatively brief time. | don't recall the
specific --

One year?

| think it’s within one year.

And t hen anot her 20 percent, and by the second
year another 20 percent by the third year?

No, | don't think so. | believe there’'s a third
year target and a five-year target.

kay. Fair enough. Now, that selldown is based
upon a foundation that is created with 100
percent stock, correct?

Yes.

There has been no opinion rendered by the

associ ation as to whether or not the foundation
could hold a mxture of stock and cash, correct?
That’'s correct.

In fact, under normal association guidelines
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you, the association, | say you, | assume you
can speak on behal f of the association, would
prefer it for the association to hold | ess stock
rat her than nore?

| don’t think I can agree with that, but
certainly there’s no -- |If your question is does
the association have a problemif that were to
be the case, the answer is no.

And the that you're tal king about hol ding cash
as opposed to stock?

Less than 100 percent of the stock, yes.

The concern about selling down the stock is
related to control over the for-profit Blue
Cross Blue Shield, correct?

I"mnot sure | understand your question

Vell, what -- why don’t | just ask you the open
guestion. Wy does the association care that
the foundati on would sell down stock within five
years?

As | think as was outlined in ny prior
testinmony, our basic concern is that an

i ndependent entity, be it a foundation or any
other entity not be in a position to exercise
undue i nfluence or control or dom nation of the

pl an, and when there are exceptiona
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circunst ances such as this and a foundation’s
formed, we like to see that foundation reduce
its power, reduce its ownership stake as quickly
as possi bl e.
Vell, you're well aware that under this plan,
and whi ch was approved by the association, the
foundati on, whether it holds 100, 80, 60, 40, or
20 percent of the stock has absolutely no voting
control over that stock, correct?
The voting control is limted, as | understand
the proposal, to the terns of a voting agreenent
or voting trust agreenent, and that would
restrict the ability of the foundation to cast
its votes on many matters in a way that the
foundati on woul d ot herw se do.
Virtually all matters, in fact. |In fact, they
could not control the activities of the
for-profit, if the Commi ssioner allows the
conversion to go forward, the foundati on would
have absolutely no ability to control the
practices, econonmic or otherw se, of the Blue
Cross Blue Shield for-profit entity.

MR. BRANCH: Commi ssioner, |'d like
to object to M. Spitzer-Resnick's testifying,

and ask that he would kind of limt hinself to
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BY MR

A

guestions. And | would like the record to note
that we have now reached the four-and-a-half
hour mark on the Coalition’s witnesses. So do
what ever you want, but 1'd like the record to
note that.

MR. SPI TZER- RESNI CK:  Conmi ssi oner,
I would say that I"'mnot testifying. | am
cross-examning this witness as per your order,
and | believe that was a | eadi ng question, which
by all rules of evidence, even if we were in
court, would be specifically pernitted.

As to the four-and-a-half hours, |
woul d suggest that if we had not had the
extensi ve cross-exam nati on of Deborah Cowan,
whi ch was not in our control, we would not have
the current problemthat counsel is suggesting.

COW SSI ONER O CONNELL: 1 wi Il
all ow the question, and | will note that in
terms of the time, we also took an additional 15
m nute break or so earlier in the day and did
not start at 1:05 as indicated.

SPI TZER- RESNI CK:
Do you have the question before you?
| do not. Can you repeat it?

MR SPI TZER- RESNI CK:  Can the
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reporter read it back?

(Record read.)

MR BRANCH: | don't believe | heard
a question. Ws there a question?

COW SSI ONER O CONNELL:  Coul d you
rephase that as a question, M. Resnick?
SPI TZER- RESNI CK
If the plan is approved, would the foundation be
able to control any of the economic practices or
other practices of the proposed for-profit Blue
Cross Bl ue Shield?
Vell, | would -- I'd answer your question this
way. | think as we tal ked about, the voting --
the voting power of the foundation as owner is
significantly constrained by the voting trust
agreenment. \WWhether or not ownership in and of
itself brings sone neasure of an ability to
control | think is a separate question

So if you re tal king about voting

control, I would -- | would | eave nmy answer as
it stands. If you' re tal king about some other
formof control, | need to understand further

what you nean by control.
Well, could the foundation direct, for exanple,

the plan, the Blue Cross Blue Shield plan, nerge
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wi th anot her plan or any other health insurance
entity?

Under the proposed agreenent?

Yes.

No, | don't believe they could.

Could it decide to sell off significant assets?
I’ m not tal ki ng about stock of the foundation
but other assets?

Coul d the foundation direct --

The foundation direct, the Blue Cross Bl ue
Shield United of Wsconsin proposed for-profit,
to sell off any significant assets?

I"d have to review the | anguage of the -- the
agreenment to give you an answer to that. |
don't recall the specifics in terns of the
[imtation on the foundation’s ability to
exercise its voice or nake that kind of a

di rection.

Wul d the foundation have any power to hire and
fire managenent ?

No. | believe that would rest with the board of
t he conpany.

Woul d the foundation have any power to appoint
any or dismss any of the for-profit’s board of

directors?
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If I"mrecalling the agreenent correctly,
believe that the foundation’s shares are voted
according to the terns of the voting trust
agreenment on that issue.

Whi ch neans the foundation itself cannot direct
any disnissal or retention or hire or

appoi ntnent of the for-profit’'s board of
directors, correct?

| believe that’s right.

Thank you. Now, in your testinobny on Novenber
29th you also stated that it was critical to the
associ ation, the foundation board, and I’ m
quoting, "WII be inmpartially and i ndependently
sel ected and be free fromany concentration of
special interest involving the state or |oca

governnent," correct?

"1l take your word for that, yes

I"mreading, just for the record, from page 95,
l[ines 1 through 4 of the Novenber 29th
testinmony. You wouldn’t disagree with that
statenent, would you?

No, | would not.

Ckay. Fair enough. Now, if there were an

i ndependent public health foundation not

connected with the current proposal that the
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nmedi cal schools would be the recipients and
current proposed board nenbers, so long as there
was not any special interest involving the state
or local governnent, you wouldn't have any
problemw th that as an associ ation, would you?
| believe that's correct, yes.

And in fact, such entities have been created and
approved by the association in other |ocations

i n other conversions, correct?

I"’mnot sure what you nmean by the entities being
approved, but if you mean that the association
approved the conversion fromits perspective
with such a public -- that type of foundation,

t he answer is yes.

Ckay. Now, the -- your testinony was al so that,
in answer to one of the Conmissioner’s
guestions, and now |’ mreadi ng from page 99, was
that the association would, and | quote --
excuse ne. |’'Il state what |I’mquoting. The
associ ati on woul d approve a conversion, and
gquote, "with the creation of the foundation that
at least initially possesses all or nuch of the
plan’s stock," unquote. Does that sound |ike
somet hing that you would have said or stil

agree with, M. Oloff?
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| don’t remenber that in response to any
guesti on.
Vell, let the record reflect that I’ mreading
from page 99 of Novenber --

COW SSI ONER O CONNELL:  What |i ne,
Jeff?
SPI TZER- RESNI CK
Line 10 and 11 was where | quoted from
Yes, | -- | see that now | think that's a
| engthy answer and that's a fragnment of the
answer that you read, yes. | recall this now

Okay. The point |I'’mgetting to, M. Oloff, is

t he association has -- would nost |ikely not
object, and -- Well, let me step back for a
nonment .

If the Comm ssioner, in her w sdom
were to decide to let’'s say partially approve
the plan and suggest certain changes, and one of
t hose changes were to be that the foundation not
be a totally 100 percent stock foundation, that
woul d first go for approval to the association
related to holding of the marks, correct?
| don’t knowif that's where it would first go,
but in order to --

It would eventually go there.
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| woul d assune, yes.

Yes. And, in fact, if it doesn't go there, at
sone point the association could pull the marks,
pull the license for the Blue marks.

Correct.

And you have in fact, and by you again |I'm
tal ki ng about the association, approved other
conversion plans where the foundation is not 100
percent stock foundation, correct?

Yes.

And in fact, if the Comm ssioner were to suggest
that there be a different selldown period, in

ot her words, not a five-year selldown period,
that woul d al so be sonmething that the
associ ati on woul d consi der, correct?

Yes.

And in fact, has approved other periods of
sel I down for other conversions, correct?

I’mnot sure if you' re referring to the Ri ght
Choi ce transactions. Maybe you can tell ne

whi ch one you're referring to and | can answer
with specific reference to that.

All I want to know, M. Oloff, is whether or
not there has historically been flexibility at

the association related to selldown plans?
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I would say that we’ve considered periods beyond
five years in certain transactions under certain
circunstances. | don't know -- | can't say
whether that’'s flexibility or not. Certainly
we' ve consi dered t hem
Five years is not an absolute that cannot be
changed, is it, M. Oloff?
| would say that we would have to | ook at the
totality of the circumstances, the totality of
t he proposal, and make our judgnent there.
There certainly could be situations where it is
an absol ute.
And in the Enpire plan there was a different
sel | down period, correct? O at least there's
proposed to be a different selldown period that
t he associ ati on has considered, correct?
The associ ation has considered it but not
approved it.
And that’'s because the regul atory agency has not
conpleted its work?
No, that’'s not correct.

MR, SPI TZER-RESNI CK:  Julie, are
you -- you have possession of the exhibits that
we marked earlier?

MS. WALSH: | have -- W only had
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five of the first set that you gave ne, which
nmeant each of the parties, so | need a different
set to go to the witness.
COWM SSI ONER O CONNELL: O f the
record.
(Di scussion off the record.)
COWM SSI ONER O CONNELL: Back on
record.
SPI TZER- RESNI CK
kay, M. Oloff. Referring to Exhibit J35, can
you initially identify what that document is?
This is a -- a copy of a letter that | wote and
signed to Thomas M Rose of Foley & Lardner
dat ed November 15th, 1999.
And behind that letter what -- what is attached
to the letter?
Vel 1, there | ooks to be a three-page attachnent
whi ch bears the heading on the first page
Statenment of Principles, BCBSA for-profit Rules.
And that is what you ve just said it is. This
is sonething that you attached in fact to the
letter, correct?
Yes.
Directing your attention to the second page of

the statenent of principles, the third -- Wll,
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strike that. This statenent of principles
contains five chief principles, correct, that
are requirements of the association in terns of
a for-profit plan retaining the Blue marks,
correct?

No, that's not correct. The five -- The five
items that are called out separately are what we
refer to as conmitnments, and these are
conmitnents that describe the obligations
generally of all |icensees.

And the third conmitment is a conmtnment to

i ndependence, correct?

Yes.

Al right. And one of the concerns you have
related to that independence is a concern about
any single individual or entity getting contro
over the -- over the plan or the Bl ue marks,
correct?

Any single unlicensed entity, neaning unlicensed
by us, yes.

And from your previous testinmony, M. Ol off,
would it be fair to say that under no conditions
with the plan having its votes -- excuse ne, the
foundati on having its vote in stock sitting at a

voting trust, very specific restrictions, would
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1 it ever have control over the Blue marks or the
2 Bl ue pl an?

3 A I think the concern is over, as it says here on
4 t he paper, over influence or dom nation, and

5 using that as the -- as the principal concern, |
6 woul d say the answer is no, that's not true.

7 Q Oh, you believe that this foundation woul d have
8 i nfluence or domnation of the for-profit Blue
9 pl an?

10 A Sone, yes.

11 Q And -- Ckay. Wuld it -- What influence or

12 domination would it have, M. Oloff?

13 A It would have the influence in our view of any
14 shar ehol der of an organi zation that owned that
15 anmount of shares.

16 Q But it’'s not just any shareholder, is it? |

17 mean, M. Oloff, when you or | own stock in a
18 conpany we get to vote free of restriction on
19 t hat company, correct?
20 A Yes.
21 Q And we receive proxy statenments. W get to vote
22 based on the nunber of shares we hold, correct?
23 A Yes.
24 Q This voting -- This foundation will not be able

25 to do that, will it?
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Its voting power will be constrained by the
ternms of the voting trust agreenent, yes.

MR BRANCH: Commi ssioner, | would
express a concern. | hope we have sone
flexibility perhaps at the end of the day, but
there is not two-and-a-half hours left of the
announced schedul e.

COW SSI ONER O CONNELL: M. Branch
makes a valid point. W do have sone
flexibility at the end of the day. However, if
we coul d nove the questioning along as
expedi tiously as possible, that would be
hel pful .

MR SPI TZER- RESNI CK: |’ m doi ng ny
best. You know, if you give ne a guideline Il
do nmy best to followit in terms of how nuch
tinme you are pernmitting me for M. Oloff. As
|"ve stated before, the length of testinony is
not conpletely within our control given the
| ength of cross-exam nation particularly of Mss
Cowan.

COWM SSI ONER O CONNELL: At this
juncture | hesitate to give you a real firm
gui del i ne because I'd like you to be able to

expl ore the areas you need to explore, but just
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be very sensitive to the timefrane.

SPI TZER- RESNI CK:

| appreciate that. Now, can | nove your
attention then, in the interest of tineg,

M. Oloff, to Exhibit J36. This is an excerpt
fromthe Blue Cross |icense agreenent, correct?
Yes, it appears to be that.

It’s the first few pages of the Blue Cross

i cense agreenent, correct?

Yes.

And I'Il state for the record, just so | can
draw attention to specific parts rather than

i ntroducing the entire agreenent, |’'ve
excerpted, which is a part of the record before
the Conmi ssioner, |’'ve essentially stapled a few
separate parts, and certainly you' |l have the
opportunity to suggest that if |I’'ve nissed
sonet hi ng sonewhere el se, but this is just for
pur poses of moving testinony al ong.

Now, one question. Wuld the -- The
foundati on woul d not be considered a controlled
affiliate as is referred to in association
docunments, would it?

No, it would not.

So the -- all the rules applied to controlled
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affiliates sinmply don't apply to the foundation
correct?

That’'s correct.

Now, the -- the fact of what happens in the
actual for-profit plan is controlled in part by
the license agreenent, correct? In other words,
in order to maintain the license and hold the
mar ks the Blue plan, whether it be a nonprofit
or for-profit, nust abide by the license
agreenment, correct?

Yes.

Al right. So listed -- Well, on what is the
page after page 2, unfortunately it doesn’t have
a nunber underneath it, there’'s a series of
condi ti ons about what can happen with a -- a

Bl ue plan, correct?

| don’t understand.

Listed 1 through 9, the kinds of things that a
Bl ue plan can do?

No, that’'s not correct.

What is that then?

What you're seeing on the third page under

sub -- or paragraph 2(b) of the license
agreement are some specific provisions that

apply to controlled affiliates, as you'll note
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in the first paragraph, that have less -- |I'm
trying to find the exact |anguage for you

Vell, isn't it the case, M. Oloff --

Excuse nme. Can | conplete ny answer?

Sure. I'msorry. | thought you were stuck
Vll, | ama little stuck, but I do want to
answer your question.

Sur e.

These -- These are provisions that apply solely
to controlled affiliates and they relate to the
nmeasure of control that the primary |licensee
what we commonly refer to as a plan, nust have
in certain circunstances over the controlled
affiliate in order for the controlled affiliate
to continue as a |licensee of the association
Now, would it be fair to say that the controlled
affiliate in the Wsconsin exanpl e m ght be
sonet hing |i ke Conpcare?

Conpcare currently possesses a controlled
affiliate |icense, yes.

Okay. So the controlling plan, which is Blue
Cross Blue Shield United of Wsconsin, has to
nmake sure that the controlled affiliate does
this list of things, correct, in order to

maintain its |icense?
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This list of things only applies in certain
ci rcunst ances.

All right. Let's nove on so we don’t waste

further tine here. |If we could nove to Exhibit
J37.
Yes.
Okay. MNow, this is the section -- Still part of

the Iicense agreenent, right, beginning on page
5?

Yes. It appears to be, yes.

kay. And the -- up on paragraph 9(a) there's a
di scussion that if there is to be any

term nation of a |icense agreenent or nerger or
di sput es about nonconpliance, there are very
specific rules related to nediation and

mandat ory di spute resolution, correct?

Could you point me to the line that you're
readi ng fronf

Sure. Line 6. Starts except as.

What’'s the question?

Vell, ny point being, M. Oloff, and maybe you
don’t even need to refer to this docunent, if
there is a dispute between the plan and the
associ ati on, okay, quite frankly about virtually

anything related to the license, the association
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doesn’t have the power to just yank the |license
like that, right?

There are -- There are terns of the |license
agreenment which call for an automatic

term nation of the license, so there are

condi tions under which the license automatically
term nates, and then there are a series of other
ci rcunst ances under which the |icense could
term nate after a process of sonme sort as
defined in the |icense agreenents.

And in the vast najority of disputes there is a
mandat ory di spute resol ution process between the
associ ation and the plan, correct?

Yes. As the agreenent says, "except as to the
termnation of a plan’s license or the nerger of
two or nmore plans, disputes as to nonconpliance
and all other disputes between or anbng BCBSA,
the plan, other plans and/or controlled
affiliates, shall be submitted pronptly to

nmedi ati on, mandatory di spute resol uti on pursuant
to the rules and regul ati ons of BCBSA, current
copy of which is attached at Exhibit 5 hereto."
And just for the record, Exhibit 5 would be --
that you ve referred to is Exhibit J39, if you

could quickly flip to that, in this proceeding.
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Is that correct?

No.
My copies aren’t nunbered. |If you'd just do ne
the courtesy of -- | do have the nediation --

Exhibit 5, nediation, mandatory dispute
resolution rules before you, | believe.

No, I"'mnot -- I’mnot |ocating them

Ckay. Let’s nove on. Exhibit 38, J38, are you
t here?

Yes.

You woul d agree that the association

acknow edges that it does not own any of the
assets of the plan?

Are you referring to specific |anguage?

Yes. | believe it’'s subparagraph F on that
page.

Yes. It states "BCBSA acknow edges that it is
not the owner of assets of the plan."

Let me nove now to what | believe and hope it’s
mar ked as Exhibit J39. That would be first page
of the table of contents for nenbership
standards, correct?

Yes.

Al right. Now, let’'s go to Exhibit J40. Are

you there?
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Yes.

There’'s a series of blank pages other than it
says Standard 3 Financial Responsibility.

Yes.

And these are the pages that were submitted to
the OCl, correct?

| don’t know.

Did you provide -- And actually flip to the
Standard 4, which | believe is the |ast page of
Exhi bit J40, Responsiveness to Consuners. Aml
correct in that?

Yes.

And that is also blank?

Yes.

That is the information on guidelines to
adm ni ster menbership that was subnmitted to the
OCl as part of this proceeding, correct?

As | say, | have no reason to doubt that, but |
have no know edge of that.

Ckay. You have no idea why the Conm ssioner was
not privy to financial performance standards and
the custoner -- excuse me, financia

responsi bility standards?

O course | have an idea.

And why is that then, M. Oloff?
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This information that was contai ned and
apparently redacted in what was subnmitted is
confidential trade secret information of the
association that we did not subnit for public --
public distribution.

O for even the Conmi ssioner of Insurance to
review as part of the application

| don’t have any know edge of that.

And the responsiveness to consunmers would al so
be somehow trade secret?

The particular information that's on the page
that you're referring to, yes, we consider it as
such.

So the Conmi ssioner of Insurance doesn’t know
apparently how the plan is going to adm nister
gui delines related to responsiveness to
consuners or financial responsibility.

Vel |, what these -- what these standards do is
lay down the particular nmeasurenent, the matrix,
if you will, that we use to assess a plan’s
financial condition and financi al
responsibility, as well as service to consumers.
As to what the Comm ssioner knows, | can't
answer that.

Vell, why don't you flip to J41. That’s another
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set of blank sheets and at the top it says
Fi nanci al Perfornmance Requirenents, correct?
Yes.
And that, | guess, also was not submitted or was
redact ed because the Comm ssioner was not
all owed to have trade secrets apparently?

M5. BAILEY-RIHN: 1'mgoing to
obj ect, Conmi ssioner, just because of the tine
and the relevancy and | don't see the -- | nean
he’'s already testified that he considered it as
trade secret, and | believe your ordered said
that to -- to the extent it was a trade secret,
that type of testinony would be excluded or --
or not discussed.

MR SPI TZER- RESNI CK: Wl |, trade
secret is a legal conclusion, and certainly
M. Oloff has an opinion about whether this is
a trade secret. | obviously at this point have
no opportunity to -- because |’ve never been
able to see what is behind this blank docunent.
| think the public is certainly entitled to
know, and this is a public hearing, that there
is certain information that the Conmi ssioner
does not have in maki ng her decision.

COW SSI ONER O CONNELL: | will
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sustain the objection. M. Branch, do you have
further -- The redacted portions of this
docunent are not relied on by nme in naking the
decision relative to the conversion and
therefore are not relevant to the hearing, and
so |I'lIl sustain that objection

SPI TZER- RESNI CK

Fine. 1'Il nmove on to J42, and this would al so
be part of the guidelines to adm nister
nmenbershi p, and there’'s a paragraph there of
policies applicable to all enployees, officers,
and directors. Do you see that?

Yes.

O it’'s nore than one paragraph. |

m scharacterized it. |It’s a section under that.
There's a section. These are nodel policies
which are attached to the guidelines. They're
not part of the guidelines thensel ves.

So they either need to be adopted as is by the
plan or with acceptable variations, correct?
Correct.

And one of those is to avoid conflicts of

i nterest including where, and |'mgoing to
guote, "where their personal" -- this again

applies to enployees, officers, and directors,
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"where their personal interests could conflict
or reasonably appear to conflict with the
interest of the plan," correct?
It doesn’t use those words as | read it.
Did | not read that correctly? Wy don’t you
read the first sentence?
Tal ki ng about paragraph 27?
Yeah.
Conflict of interest?
Um hum
"All plan personnel should avoid situations" --
I"msorry. | see where you're readi ng now.
"Al'l plan personnel should avoid situations
where their personal interests could conflict or
reasonably appear to conflict with the interest
of the plan." | was |ooking at the next
sentence. |'msorry.
Fair enough. Let nme just ask one nobre question
| believe it's final, but I've known for many
years that you have to be careful when | awers
say they have a final question

Has the association taken a position
related to the -- Well, let ne nove back one
step. Has the association reviewed the

apprai sal conmttee’s report and
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recomendat i ons?
Yes.
And has it taken a position related to the
apprai sal conmittee’ s recomrendations that
certain aspects of the plan be changed?
W have | ooked at it and we do have reaction
on -- on those issues.
And what is that reaction, M. Oloff?
Wll, do you want to go -- We have to do it line
by line. There are a series of recomendati ons,
as | understand it.
That’'s correct.
And so we have | ooked at it and we have a
reaction to each of those recommendati ons.
And |’ m aski ng you what those reactions are.
Then if you could -- | can't do it from nmenory.
I"msorry. |f you could supply ne a copy, | can
try to give you an answer.
Do you have it before you now, M. Ol off?
No.

MR, SPI TZER-RESNI CK:  Julie, were
you able to --

MS. WALSH: |'mjust not fast enough
for you, Jeff.

MR SPI TZER- RESNI CK: |’ m not
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pushi ng you.

M5. WALSH: He has the report and
the resource book in front of him

MR SPI TZER- RESNI CK:  Great. Thank
you.
Are you fam liar enough with the docunent to
find the recormendati ons that you need to refer
to?
Yes.
Al right. Wy don’t you just |let us know when
you're there what page you' re referring to?
kay. |'mlooking at page 24, the headi ng of
whi ch is Recomrendati ons.
And you had previously stated that you had a --
or you being the association, had a reaction to
is it each of the recommendati ons?
Yes.
Ckay. Now, just to be clear for the record, is
this an official, in other words, the
associ ati on has voted, we support or do not
support each of these recommendations, or is
this nore of an unofficial this is our -- this
is howw're feeling, so to speak? Do you know
what | mean by the difference?

| think so, but the way | would put it is we've
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reviewed at the staff |evel at the association
that would include nyself and others, the report
and recomrendati ons, and have cone to
conclusions at the staff level. Any such
conclusions to the extent they were inpl enented
with a change to the proposal would have to go
back t hrough our governance process and be
finally approved at that |evel

By the association as a whol e?

The board acting through the plan perfornmance
conmmittee, yes.

kay. Al right. So these are the staff
recomendati ons, essentially, or staff analysis
that you are about to provide us wth?

Yeah, that would be a good way to say it.

Al'l right. Proceed then, and just tell us which
reconmendation you' re referring to and what the
staff’s analysis or reaction to it is.

kay. Well, the first recomendation in the
underlined portion is Regulatory Oversight to
Prevent Potential Equity Dilution

Post - Conversion. | don’t believe we had any
materi al coment on that -- on that section
Just so | understand it, if you, the staff, did

not have any material comment, does that nean
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you did not have any concern with it either? 1In
other words, if the plan were changed
accordingly with that first recomendati on, you
woul d not make a reconmendation to the
associ ati on governing board that it should be
rejected?
If it is -- If changes were nade in accordance
with how we interpret this | anguage, the answer
is yes.
Ckay. Ckay.
The second recommendation is Mechanismto Ensure
Adequat e Short-Term Liquidity for Foundation
and/ or Meet BCBSA Divestiture Schedul e, and
would first refer to (i), which is the first
paragraph, and I’'d indicate that the reaction
here was that the paragraph as we read it
appeared to be suggesting that the same
potential extensions of the deadlines that are
resident in the Ri ght Choice docunents woul d be
appl i ed here.

And if that were the case, assum ng
no ot her changes in the proposal, no other
mat eri al changes, then the -- our -- our view
was that would be an acceptabl e change from our

perspective as it was in the Right Choice case.
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kay.

2(ii) or -- Qur reaction on this particular
recomendati on was that our primary concern
woul d be to assure that the structure, whatever
structure was adopted pursuant to this
recommendation, if it were different than the
original proposal left all licensed entities
still in conmpliance with all of our
requirenents.

If that were the case, and we don’t
have any reason to believe currently that that
woul dn’t be the case, but if that were the case,
then the association woul d have no further
reaction on this point.

Ckay.

And the same would hold true of 2(iii). Wth
regard to item3(iv) --

Ckay. And here you're tal king about Tighter
Governance Structure to Better Align Interests
bet ween t he Foundati on and UHG?

Thank you, yes. And under the first set of
conments there’s a headi ng Foundati on, and then
there are a series little i through little vi,
and the association's first coment or reaction

to these would be on (iv) which states "The
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foundati on shall have unrestricted voting rights
to the extent of its shares with regards to al
UHG rel at ed change of control transactions,
excluding a merger with UAG. "

We in reviewing this did not have
the benefit of what we think would be the --
the -- what we thought was the thinking behind
this at least spelled out. If this is
i ndi cating that the foundation shall have
unrestricted voting rights to the extent of its
shares on proposals for a change of contro
subm tted by the board of the plan, then the
answer or our reaction would be that would be an
accept abl e change.

Ckay. And the itens preceding that that you're
not commenting on you had no concerns with; is
that correct? |In other words, 3(i), (ii) and
(iii)?

Yes.

Ckay.

On (v), as we read this |anguage we interpreted
it as suggesting adoption of the sanme |anguage
that acconplishes this purpose as it appears in
the Ri ght Choice docunents.

And to the extent that that
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interpretation is correct, and to the extent
there are no other material changes in the
proposal, such a change woul d be acceptable to
t he associ ati on.

All right. Let me do this in the interest of
novi ng things along, M. Oloff. Are there any
itens in the recommendation, and there’s another
page or so of them that the association does
have concerns with that woul d be unacceptabl e?
Vell, | think I'm-- | don't know that | can
save you nuch time. To give you an accurate,
conplete answer | need to reviewit, and I’
try to nove as fast as | can.

Fi ne.

As we interpreted the | anguage in (vi) under 3,
Foundation, we didn't have any conments on that.
The next series is under a headi ng UHG

Again -- We're still in paragraph 3. W were
unabl e to reach any definitive conclusion on
this |l anguage wi thout further explication of
what observation rights nean or what consult
with the foundation means. So we woul d need
nore detail in terns of what is particularly
bei ng proposed here before we could provide a

reaction.
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kay.

On (ii) under UHG consistent with the -- the
Ri ght Choice transaction we would require that
80 percent of the UHG board have independent
directors as defined in the rel evant docunents.
And so that is consistent with this
reconmendati on, correct?

| don't believe so

How does it -- Ch, they want -- The
reconmendation is that it be reduced to 50

per cent ?

Ri ght .

Ckay.

Under 3, UHG (iii), we were unclear in reading
t his whether the recomendation included within
the term sharehol ders the foundation as an
excessi ve sharehol der having the ability to

i ndependently cast its votes on such an action
And if that were the case, we would not be able
to approve that transaction

So if | understand that correctly, even if a
director were -- of the for-profit were
convicted of a felony, you don't want the
foundati on to have any power to renove that --

i ncl udi ng enbezzl enent, for exanple, you would
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not want to have the foundati on have any power
to renove that director?
That’'s -- That particular hypothetical is not
presented by this recommendation. | would need
to think about that, frankly.
kay.
The bal ance of the paragraph 3 we had no conment
on.
kay.
And |’ m happy to report that the itens 4, 5, and
6 al so drew no conment.
Al'l right. The association doesn't require
foundation directors in general in a conversion
pl an creating a foundation to be appointed by
Blue Cross -- Blue Cross Blue Shield itself and
the entity receiving the funds; in this case the
two nmedi cal schools, does it?
There’s no such requirenent.
MR, SPI TZER- RESNI CK:  Okay. | have
no further questions.
COW SSI ONER O CONNELL: Ms. Madsen?
M5. MADSEN:  No questi ons.
MS. BAILEY-RIHN. No questions.
COW SSI ONER O CONNELL: M. Branch?

MR BRANCH. W have no further
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guesti ons.

COWM SSI ONER O CONNELL:  Thank you.
And | believe that is your final wtness?

MR, SPI TZER- RESNI CK:  That is our
final w tness.

COW SSI ONER O CONNELL: | should
note for the record then that we have a | ot of
time for additional wtnesses. W have gone
consi derably over the four-and-a-half hours. |
understand that there was extensive
cross-examni nation of Ms. Cowan; however, |
believe there was only 30 mnutes allotted or
schedul ed for direct-exam nation, and | believe
the direct-exam nation was nearly tw ce that
long. So we have provided broad latitude to the
Coalition and its witnesses, and we will do the
sane for the other participants.

MR. SPI TZER- RESNI CK:  And we
appreci ate that, Comm ssioner.

MS. BAILEY-RIHN:  Conmi ssioner, one
housekeepi ng before Helen. One of our w tnesses
we needed to -- we need -- one of our rebuttal
W t nesses was going to be Steve Bablitch on a
very -- one question, but maybe we can stipul ate

toit with the Coalition so we don't have to put
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BY MS.

hi m back on.

And that is that -- stipulate that
the initial tax exenpt status of Blue Cross Bl ue
Shi el d predecessor and Blue Cross Blue Shield up
to 1986 and the tax | aw change was as a
401(C) (4) corporation. 501, excuse nme, (C)(4).

MR, SPI TZER- RESNI CK:  Sure. W'l
stipulate to that. That's our understanding.

MR. BRANCH: No objection.

COW SSI ONER O CONNELL: Al right.
M ss Madsen, you may call your first witness.

M5. MADSEN: Yes. | call Philip
Farrell.

PHI LLI P FARRELL, called as a w tness
herein by the University of Wsconsin-Mdi son,
after having been first duly sworn, was exam ned
and testified as foll ows:

EXAM NATI ON
MADSEN:
Dean Farrell, would you briefly state your
education and training, and then direct some
brief comrents to your background and training
and experience in public health, please?
Yes. | have an AB degree with a joint major in

Cheni stry and Biol ogy, and MD. degree, and a
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Ph.D. degree in biochemstry. | also have
conpleted a residency in pediatrics, fellowship
training in subspecialty areas of neonatol ogy
and pediatric pul nonol ogy.

| also have extensive training in
epi dem ol ogy fromthe University of M chigan
School of Public Health, Harvard School of
Public Health, and the world s first school of
public health, London School of Hygi ene and
Tropi cal Medi ci ne.

And |’ ve been on the faculty of the
Uni versity of Wsconsin Medical School since
1977 in the Departnent of Pediatrics. It’s also
relevant that I'’man Oficer in the United
States Public Health Service. | served on
active duty for five years, and |’ve been in the
i nactive Reserve Corps for approxinmately 25
years with intermttent assignnents.
Thank you. Did you hear the testinmony of Peggy
H ntzman today relative to the difference
bet ween the focus of public health and the focus
of nedici ne?
| did.
Coul d you explain for the Conm ssioner whether

you agree with that opinion and if you do, why,



0230

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

or if you don't, why, please?

Vll, | don't agree with some of her comments
because public health and nedicine are not
distinct. They overlap. |In fact, there are
many areas where they overlap, and she nade

three cooments that | thought were rel evant, and

this is a quote | think you'll find fromthe
record. First, "It was not inportant to nake
the distinction," in quotes. | agree with her

because they do overlap and they do have
synergistic features.

Secondly, | quote, "Medical schools
are an inportant conponent of the public health
system " unquotes, and | certainly agree with
that. And then her conment al so about the State
Laboratory Hygi ene where she was corrected about
how it started, points out the inportance of the
nmedi cal profession and nedical schools and the
field of public health because indeed, Mss
H ntzman is correct, it’s the University of
W sconsi n Medi cal School that founded and has
operated the State Laboratory of Hygi ene, which
is this state’s major leader in the field of
public health.

The synergi sm between the two fields
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has been quite evident in recent years. There
are many overlaps and there are exanples
t hroughout the lifespan all the way from
prenatal care, which is delivered as a
preventi ve nedi ci ne conponent by the nedica
profession, to immnizations of children, which
are provided both by practicing physicians and
nurses and in public health clinics, and the
many ot her exanples. Cancer screening is a
public health practice. For exanple, pap snears
to detect cervical cancer. Breast cancer gene
screening. These are areas where the field of
public health and nedical profession overlap
and even for elderly people and Al zheinmer’s
di sease, for exanple, there’'s very good overl ap
and synergi sm

There can be some difference in the
enphasis, but in fact, both fields are concerned
about both individuals and popul ations. Both
are concerned about prevention of disease. Both
are concerned about popul ation health.
Okay. Wbuld the Newborn Screening programin
W sconsin be an exanple of the synergy that
you’ ve di scussed?

Yes. | think the newborn screening in general
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whi ch sone consider the nost significant public
heal t h program devel oped for a single
popul ati on; nanely, the popul ation of newborn
babies in this country, is a good exanple, and
here in Wsconsin it has been the collaboration
of the State Laboratory of Hygi ene, public
heal t h organi zati ons, practicing physicians, the
two nedi cal schools, that have made that such an
i nportant conponent of our public health system
Did you hear Deborah Cowan’s testinony this --
or today?

Yes, | heard nost of it.

Ckay. Did you hear her testify about energing
best practice standards for public health
granting foundations?

Yes. | heard her comments and | have an outline
of her testinmony where she’s referred to best
practice standards.

Okay. Do you agree with her opinion that there
is -- there has enmerged a -- best practice
standards for these type of grant-naking
foundat i ons?

Not in my judgnment. |[|’'ve been involved with a
nunmber of -- of foundations nationally and

conmunity foundations and |’ ve al so exanm ned to
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1 some extent the literature in this area, and
2 there’s a great deal of -- of variation and
3 opinion and it’'s very hard to say there’'s any
4 establ i shed best practices.
5 | do think that sonme of the itens
6 that are |isted here about independence and --
7 and di verse governance, flexibility,
8 infrastructure in place, efficiency and cost
9 effectiveness are all things that the two
10 nedi cal school s have adhered to in their
11 pr ograns.
12 So if there are best practice
13 standards, | don’'t have any doubt that we neet
14 them but this is an evolving area and it’s very
15 hard to be able to claimthat there's any one
16 best practice.
17 Q Have you yoursel f served on any grant-making
18 foundati ons or institutional boards?
19 A Yes, | have. |[|’ve served on several. |’ve been
20 i nvol ved with the March of Dimes Nationa
21 Foundation, the American Lung Association, and
22 Cystic Fibrosis foundation, three nationa
23 groups, as well as the National Institutes of
24 Heal t h.

25 In fact, for five years | chaired
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one of the committees, the principal conmittee

t hat makes deci sions about grants at the

Nati onal Cystic Fibrosis foundation. And |I’'ve
been serving on the Madi son Ronal d McDonal d
House Corporation, which nmakes -- on the board
of directors, which makes grants to comunity
organi zations here in this area.

Did you hear Mss Cowan testify this norning
about overhead rates for UW Madison? | believe
she said --

| heard her testinmony to that, yes.

Coul d you please tell the Conmi ssioner what --
whet her or not there will be indirect cost rates
assessed against -- if the Blue Cross conversion
pl an should be inplenented and funds cone to UW
Medi cal School, what indirect costs --

The answer is unequivocally no. There was never
any intent to use these funds for anything but
direct costs. And so that the information that
was provided about the indirect cost rate for
University of Wsconsin is actually irrelevant
to this topic.

Are you in fact aware of -- of the UWMadi son’s
policy about how to apply or howit applies, how

it can apply indirect cost rates to various



0235

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

grant - maki ng -- grant-granting agenci es?
Yes. It’'s actually the granting agencies that
determ ne the percentage allowed for indirect
cost or overhead. For exanple, the University
of W sconsi n- Madi son negotiates with federa
governnment for our NIH grant-rel ated 44 percent
figure. QO her organizations provide much | ess.
For exanpl e, sonme provide no overhead al |l owance,
only direct cost awards, and others mi ght
provide 10 or 20 percent. So it’'s determ ned by
the organi zation that -- that transfers the
funds to the university.
Has Blue Cross in this situation at all had any
di scussions with the UW Medi cal Schoo
stipulating that there would have to be a
certain indirect cost rate?
No, absolutely not. It was al ways under st ood
that these funds woul d be used for direct costs.
MS. MADSEN: That’'s all | have.
COWM SSI ONER O CONNELL:
M. Peterson, do you have any questions?
MR. PETERSON: Yes, | do.

EXAM NATI ON

BY MR PETERSON

Q

M. Farrell, were you here this norning for the



0236

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MR

testinony of Tom Hefty?
No, | wasn't.
All right. Let me ask you a question, though
that was related to that testinony, and we had
sone di scussion on that, but are you faniliar
with the -- the Cy Pres or the Charitable Trust
Doctri ne?
No, |’ m not.
I want to direct your attention to your
testimony on Novenber 29th, 1999. |’ m ooking
at page 51 and it’s line 16, and there you
i ndi cate that the UW Medi cal School receives
sonme $160 mllion a year

MR BABLI TCH: Excuse nme. Could
have t he page?
PETERSON
That was page 51. That you receive $160 nmillion
a year in public research funds; is that
correct?
| believe that's correct. For the past acadenic
year that’s right. | think the figure this
norni ng was an underesti mate of our total anount
of grant funds.
So you actually get nore than what was estimated

this norning?
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That's correct.

kay.

But it varies fromyear to year, and this noney
is generated by a variety of nechanisns. The
Uni versity of Wsconsin Medical School is only
approxi mately 10 percent supported by the State
of Wsconsin. In other words, 90 percent of the
fundi ng cones from nonstate sources.

So you heard the testinony of Peggy Hintzman
that the entire budget for public health in the
state is a little over $95 mllion per year?

| heard her say that, but | know she’s incorrect
because part of the funding for public health is
com ng fromsources that she’'s not familiar
with. |In fact, our nedical school receives sone
funding for public health-related activities. |
nysel f have a grant of over $1 mllion from
National Institutes of Health for public
heal t h-rel ated research.

Are you famliar with any granting -- state-w de
granting institutions that fund public health
for the State of W sconsin?

I"msorry.

Are you famliar with any granting institutions

that fund public health activities across the
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State of Wsconsin currently?

["mnot -- | don’t understand what you mean by
t hat .
Are there any state -- Are there any foundations

in the State of Wsconsin that operate
state-wi de that fund | ocal public health
activities?

Educational activities. | just don't know
beyond that what’'s provided with regard to
servi ces other than funds available fromthe
State of Wsconsin, but ny know edge of that is
[imted.

So as far as you know, there isn't an

i ndependent public health foundation that serves
the State of Wsconsin, is that --

| don’t know that there is, no.

kay. Questions about the indirect rate. You
said that the indirect rate for Nationa
Institutes of Health grants are 44 percent?

It varies fromuniversity to university, but |
believe currently UW Madison’s federally

negoti ated rate is 44 percent.

So if you receive funding from anot her source
and you don’t charge any indirect expenses to

that, then your indirect expense for your other
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grants woul d necessarily go up, wouldn't they?
Not necessarily.

How do you charge for your bookkeeping and

over head services for those grants if you don't
have an indirect rate on that |ine?

We don’t charge for those things.

How is it acconplished then?

It’s acconplished through the budgeting at

UW Madi son.

So the budgeting woul d anobunt to some cost
shifting then so increasing indirect rates

el sewhere, or you d have to budget it somehow in
the line of Blue Cross Blue Shield because there
are expenses related to that accounting
bookkeepi ng - -

No. These administrative infrastructure costs
are already covered, so there’'s no need to use
any of the Blue Cross Blue Shield noney for

admi ni strative infrastructure.

But your proposal calls for creating a new
Dean’s office, doesn't it?

No.

Doesn’t it -- Isn't it in your proposal that you
woul d be creating an Ofice of Rural Health or a

Dean for Rural Health?



0240

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MR

o » O >r

>

You nmean the Assistant Dean for Rural Conmunity
Heal t h.
Yes.
Yes. | thought you meant another Medical Schoo
Dean. One’s enough.
An Assi stant --

MR SPI TZER- RESNI CK: W can
stipulate to that.
PETERSON
Let the record reflect that that's true.
That is a -- a position identified for a | eader
of prograns in the area of community rura
health, correct, as described in the plan.
So an Assistant Dean’s office for Rural Health
woul d include staff, including admnistrative
staff, so that the office can function?
It’s already in place.
It’s already in place?
Yes.
So those expenses woul d be covered in different
pl aces in the University’'s budget?
That's correct.
So there woul d be expenses, but -- and so
necessarily those expenses would increase. |If

you're not charging --
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I don’t know that those expenses woul d increase,
no.

Ckay. In terns of the testinony that you heard
thi s norning about best practices and
foundati ons and the testinmony of Peggy Hi ntznan,
were you pleased to hear that generally the
opi ni on of experts fromthe Coalition were
willing to -- to -- Strike that. Let ne
rephrase the question.

Were you pleased to hear that if a
new i ndependent foundation were created, that
the other organizations within the State of
W sconsin woul d wel cone the nmed schoo
submi tting applications to such a foundation?
| really wasn’t pleased to hear that. | thought
it was a foregone conclusion that if you have an
open process with a foundation, that any
organi zation could submt applications.

Al right. But the opposite isn't true.

I ndeed, the University of Wsconsin and the

Medi cal Col | ege of W sconsin are not

grant -making institutions, as has been testified
to previously, and other institutions would not
necessarily be eligible for funding fromthose

institutions except for sone snmall grants, naybe
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five percent of the total award of the -- of the
f oundat i on.

You are correct. W' re not a grant-naking
institution and -- and yet as we’'ve specified
here in the conponent entitled Enhancing Rura
and Comunity Health, we are interested in

st rengt heni ng partnerships with comunity

organi zations as was requested when we travel ed
through the State of Wsconsin and conducted the
listening sessions, the public hearings.

This was sonething that M. Bol ger
and | heard over and over again, the interest of
conmuni ty organi zations and strengthening
partnerships with us. And so in response to
t hose requests we included this conponent in
the -- in the proposal, yes.

So you heard it over and over again, but it
translated only to about five percent of the
all ocation and only fromthe University of

W sconsin Med School’s proposal for conmunity
grants?

That was one of 1700 things that we heard.

Did you hear anything about dental needs across
the state?

Yes, we did.
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Did you hear about that there’'s a -- nany
children aren't receiving dental care because of
chroni ¢ access probl ens?

We heard that nany people -- It wasn’'t -- The
enphasis was not on children, actually. It was
on the elderly population and their difficulty
with access to dental care.

I's there anything in your proposal to deal wth
acute shortages of dental services?

We are a nedical school and we reached a

concl usion al ong the way that we would
concentrate on what is imedi ately apparent to
us as the needs and priorities that we can
address.

However, we have been asked to
consi der addressing issues that relate to ora
health on dental problens, and in fact we're
going to do that. Qur Wsconsin network for
health policy directed by Dr. David Kindig in
fact has nade that one of their initiatives for
this year.

W al so have recogni zed the need to
pay nore attention to the effect of oral health
on nutritional status and cancer as it relates

to oral health, so yes.
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But you are a medical school, and your primary
activities are outlined in your report, which is
research, education, and community service;

isn't that right?

Yeah. Qur core mssions are research, broad
spect rum of educational activities, and service
to people and to communiti es.

So inthat -- following up on that, totality of
public health needs, and using dental needs as
an exanple, are not necessarily within the

m ssion of the Medical School ?

| would say that the m ssion of the Medica
School covers if not the totality, alnost all of
what is enconpassed by the field of public
heal t h because we even have three environnenta
heal t h sci ences organi zati ons on the UW Madi son
canpus. Two of themare federally funded

But not all of them |’mgathering fromyour
testinony that you're adnmitting that you don't
cover the full -- you re not a school of public
health; isn't that right?

We do not cover the entire spectrum As |
nentioned, we do not have dental prograns within
t he Medi cal School, for exanple, and in fact, we

recogni zed fromthe beginning of tinme that this
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fundi ng was not intended to solve all the

probl ems of people of Wsconsin, but rather that
it should be used nost effectively to address
the highest priorities and also to deal with

enmerging public health priorities in a dynamc

fashi on.
MR PETERSON: We have no further
guesti ons.
COW SSI ONER O CONNELL: M ss
Bai | ey?
EXAM NATI ON
BAI LEY- Rl HN

| have one question for you, Dean. Earlier
today in answer to ny -- | had asked Peggy
H nt zman regardi ng whet her she thought that
research was inportant regardi ng the underlying
causes of disease, and she answered me by saying
that the research had all been done, nobst of it
had been done, and now it was just public needs
to i npl erent the research

VWhat do you -- What is your opinion
as to whether the research to underpin the
under |l yi ng causes of di sease has been all
acconpl i shed?

Well, unfortunately it’s not all acconplished.
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There are many, many chall enges now that have to
be addressed t hrough research in order to
i nprove the health of the public. In fact, we
heard sone di scussi on about the polio vaccine.
This is an exanple where it’'s really the
research that provided the breakthrough, the
maj or advance, not the delivery system for
prevention of polio. Cancer, as an exanpl e,
where it’s unlikely that in any of our lives
cancer will be conpletely understood and be
conpletely preventable, and so there really is a
great need for nore research

In the elderly popul ation, for
exanpl e, areas |like Al zheiner’s disease, the key
will be research. It will not be continuation
of the current systemwe have, which is
custodial care. W really need earlier
identification and -- and prevention of
Al zhei mer’ s di sease

MS. BAILEY-RI HN.  Thank you, Dean

COW SSI ONER O CONNELL:
M. Bablitch?

MR BABLITCH | have no further
guesti ons.

COW SSI ONER O CONNELL:  Any
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redirect?

M5. MADSEN: No, | don't.

COW SSI ONER O CONNELL:  You may
cal |l your next witness.

MS. MADSEN. | do not have any
further w tnesses, Conm ssioner. However, |
believe in the prehearing nenorandum you
i ndi cated that you would entertain a notion.
do have testinmony by affidavit that | would Iike
to submt by witnesses who could not be here,
and they are in the nature of rebutta
testinony.

COW SSI ONER O CONNELL: I's there
any objection to that?

MS. MADSEN: It is the affidavit of
Dr. David Kindig and the affidavit -- who is
Prof essor of Preventive Medicine at the Medica
School and is Director of the Wsconsin Network
for Public Health Research which Dr. Farrel
referred to, and the brief affidavit of John
Tor phy, who's the Chief Financial Oficer of the
University, as to its tax status.

MR, PETERSON: |’'m going to object
to that. | don't have an opportunity to review

or to exam ne the docunentation or provide
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cross-examni nation of the witnesses. | think it
defeats the spirit of the intent of this event
right here.

COW SSI ONER O CONNELL: 1’11 all ow
t he subm ssion subject to the objection, and
you're wel conme to provide further coments
related to that objection once you have an
opportunity to reviewit. | should note at this
time supplenental briefs are due March 17th.

MS. MADSEN. Would you like to take
t hat now?

COW SSI ONER O CONNELL:  Yes.

MR, PETERSON. Can we go off the
record for a second?

(Di scussion off the record.)

COW SSI ONER O CONNELL: M ss
Bail ey, you may call your first witness.

MS. BAILEY-RI HN:  Thank you
Conmmi ssioner. 1'd like to call David Ki nnanon

MR SPI TZER- RESNI CK: At this point
the Coalition objects to any testinony from
Davi d Ki nnanon. David Kinnanon is a partner in
Quarles & Brady. Therefore, what we have is an
extreme violation of the ethical rules

preventing an attorney to testify on behal f of
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his client in this case. Qarles & Brady is
representing the Medical College of Wsconsin.
Quite frankly, 1'mshocked by Quarles & Brady
even attenpting to present M. Kinnanon at this
poi nt .

MS. BAI LEY-RIHN:  Your Honor,
there’s no ethical problemat all by us having
M. Kinnanon testify as an expert in the area of
tax exenpt law. He's -- W are -- The ethica
violation would occur if | attenpted to be a
wi tness and al so an advocate at the sane time in
a hearing. This, again, is not a |lega
pr oceedi ng.

Having a witness who's an expert in
the area of tax exenpt organi zations and who had
been properly named and there wasn’t any
obj ection made to himor his proposed testinony,
seens to ne that it’'s conpletely proper and --
and is not used to be -- he’s not an advocate in
this matter at all

MR, SPITZER-RESNICK: If | may just
present conment briefly because | don't know if
Ms. Bailey-Rihn m sspoke, but this is a hearing.
It’s a contested Class | hearing as the

Conmi ssioner stated both in witing and orally
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t hi s norni ng.

As a partner in the firm of
Quarles & Brady it is as if Mss Bailey-R hn
were going up there right nowto testify. There
is no difference between M. Kinnanon not
happening to sit at counsel table and hi m now
going as a witness, and he represents his client
ri ght now regardl ess of whether or not he
happens to be sitting at counsel table.

COW SSI ONER O CONNELL: | will
allow the testinony. This is a hearing, but it
is not a hearing before a jury. As a fact
finder in this proceeding | can distinguish
bet ween his testinony as an advocate and as a
wi tness, and therefore will allow the testinony.

MS. BAI LEY-RI HN:  Thank you
Conmi ssi oner .

DAVI D KI NNAMON, called as a witness
herein by the Medical College of Wsconsin,
after having been first duly sworn, was exam ned
and testified as foll ows:

EXAM NATI ON
BAI LEY- Rl HN
M. Ki nnanmon, can you pl ease state your ful

name for the record?
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Sure. M nane is David, mddle initial L, |ast
name Ki nnanon, spelled K-1-N-N-A-M O N

And as we have heard, you are a partner in the
law firmof Quarles & Brady. What area of |aw
do you practice in?

| practice in several areas, actually. |
practice in the area of tax exenpt organizations
and al so trusts and estates.

How | ong have you practiced in this area, sir?
For nore than 30 years. Cose to 35 years.
Have you had a chance to review the proposed

Bl ue Cross Blue Shield conversion?

| have.

Are you aware of a proposal to set up a public
heal t h foundation?

Yes, | am

Do you know what type of tax status that public
heal th foundation will have?

It’s ny understanding that it has applied for
and received exenption as a Section 501(C)(4)
soci al wel fare organi zati on.

Do you know what assets the public health
foundation will consist of?

It's ny understanding that it will hold the

conmon stock of the Blue Cross Blue Shield
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hol di ng conpany.

Do you know what the -- Have you had a chance to
review the articles and byl aws of the public
heal t h foundati on?

Yes, | have.

What will be the purpose of the public health

f oundat i on?

The purpose generally stated is to support the
Medi cal Col | ege of Wsconsin and University of

W sconsi n Medi cal School .

Do you have an understanding as to what the tax
exenpt status of the Medical College and Medi cal
School is?

The Medi cal College of Wsconsin is tax -- a tax
exenpt charitabl e and educational organization
under Section 501(C)(3). The University of

W sconsi n Medi cal School is part of the
University of Wsconsin, which is a state
agency, and is exenpt fromtaxation under
Section 115. 115 of the Internal Revenue Code.
Earlier today you heard testinony by Deborah
Cowan regarding the doctrine of -- Charitable
Trust Doctrine or Cy Pres Doctrine. Do you know
if Wsconsin has such doctrines?

Yes.
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And where are these doctrines codified in?
They're codified in Section 701.10 of the
W sconsin Statutes, which is part of the chapter
dealing with charitable trusts, and Section
701.10 by its terns applies to charitable
trusts.
Do you have opinion as to whether Blue Cross
Blue Shield -- Blue Cross Blue Shield assets are
subj ect to Section 701.107?
| do.
Do you hold this opinion to a reasonabl e degree
of legal certainty?
| do.
And what is your opinion?
My opinion is that Blue Cross Blue Shield is not
a charitable trust. That Section 701.10, which
codifies both the Charitable Trust Doctrine,
which if you'd like | can explain, and also the
Doctrine of Cy Pres would not apply to it.

Bl ue Cross Blue Shield since its
i nception has been a nonprofit hospital service
corporation incorporated initially under
subsections of the Wsconsin corporation | aws,
and since the early 1970's it’'s been

i ncorporated under the insurance laws in the
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state.
What is a Charitable -- What is the Charitable
Trust Doctrine?
The Charitable Trust Doctrine is -- it’'s been
codified in Section 701.10(1) of our statutes,
and -- and briefly, it’s -- it’s -- it says that
agift to charity will not be allowed to fail.
That if the purpose is indefinite or if a
trustee i s supposed to select a charitable
beneficiary, that the court will intervene to
address those issues and in fact the court nay
appoint a trustee to execute a charitable trust.
The Doctrine of Cy Pres is related,
it’s kind of a corollary principle, and that
applies when a charity -- the purpose of a
charitable trust becomes inpossible,
i mpracticable, or unlawful. That’'s the comon
law formulation. |In our statutes it’'s been
broadened a little bit to include not only
i mpracticality and unl awf ul ness, but
i nconveni ence and undesirability. So it's a
little bit broader than the comon | aw doctri ne,
but it still applies only if the original
charitabl e purpose of an organization is no

| onger lawful or practicable, and then the court
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will intervene to basically nodify the purpose
to some other charitable purpose that is closely
related as i s possible under the circunstances.
Explain to the Conmi ssioner and the menbers of
t he public why you do not believe the 701.10
applies to the Blue Cross Blue Shield entity?
As | indicated, Blue Cross Blue Shield is a
hospital service corporation that is

i ncor porated under the corporation laws in the
state originally and then under the insurance
laws. That's the -- That is the technica
answer .

The -- Sort of the broader
substantive answer is that the activities of
Bl ue Cross Blue Shield are not charitable in the
traditional sense of that word, and the -- the
| aw of charities is -- there tends to be a
little bit of confusion, and | think we've had
sone semantic confusion today.

There really are three separate
terns that we're dealing with here. W're
tal ki ng about charity in sort of the traditiona
comon | aw sense of what constitutes a
charitable trust, we’'re tal king about tax

exenptions, and we’'re tal ki ng about nonprofit,
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and these things are not synonynous.

The broadest circle, as it were,
woul d be nonprofit. Nonprofit does not
necessarily nean tax exenpt or charitable. You
can have taxable nonprofits. |In fact, Blue
Cross Blue Shield is a taxable nonprofit.

Tax exenpt means exenpt in -- sort
of in the technical sense of that termrefers to
tax exenptions under the Internal Revenue Code,
under Section 501 of the Internal Revenue Code.
The list of exenpt organizations is found in
Section 501(C). There are 27 subsections of
501(C). Only one of them addresses charitable
organi zations, and that’'s Section 501(C)(3).

And then the final issue is
charitableness itself as a concept, and that's
the narrowest of -- of all these three. And we
could -- we can get into -- The traditional |aw
of charitable purposes is codified again in
Section 701.10(1) and -- and |I'mlooking at the
| anguage of the statute now, and it says the --
and these are consistent with the common | aw
list of charitable purposes. "Relief of
poverty, advancenent of education, advancenent

of religion, pronotion of health, governnental



0257

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

or munici pal purposes, or any other purpose the
acconpl i shment of which is beneficial to the
conmunity. "

Now, subsumed in that charitable
theory of charitability is that the benefits of
the charitable activity have to accrue
predonminantly, if not exclusively, to the
benefit of the public as opposed to private
individuals. And that is -- it is that
particul ar test upon which the -- the Bl ues
traditionally foundered when trying to get
status as a 501(C)(3) charitable organization

The laws said their prinmary purpose
was to provide hospitalization benefits to the
subscribers. In other words, a hospital service
plan is a risk pooling device to allow | ow
i ncone people to obtain hospitalization
i nsurance. That is essentially a private
pur pose as opposed to a public one, and that is
why the IRS fromthe get-go refused to recognize
the Blues as charitable organi zati ons under
501(QO) (3).

At the time they were created, the
IRS did recogni ze that they --

MR SPITZER-RESNICK: | would Iike
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to interject an objection at this point. As was
mentioned this norning repeatedly by
M. Bablitch, we're dealing with state | aw here,
and | think I let M. Kinnanon go on for a
while. His repeated references to the I RS Code
| believe are irrelevant here. W’re dealing
with state law, State Charitable Trust Doctrine
State Nonstock and Nonprofit Doctrine, and not
the I RS code here.

M5. BAI LEY-RIHN:  Your Honor, or
Conmi ssioner, | think the issue here and the
i ssue that has been raised over and over by the
Coalition is that the non -- the non -- the tax
exenpt status is the determining factor

MR SPI TZER- RESNI CK: Never. Never.
In fact, we have acknow edge that --

COW SSI ONER O CONNELL: This is not
an opportunity for debate.

MS. BAILEY-RIHN. | think that the
i ssue here is the tax exenpt status is under not
only state law, but under federal law, and to
the extent that there are differences, and
frankly that the IRS has taken the position that
the Blues are not a charity and therefore they

are not subject to a charitable trust.
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COW SSI ONER O CONNELL: 1’11 all ow
the -- the testinmony. | think that everyone can
attest that this norning | offered broad
latitude to the Coalition to pursue issues
outside of strictly state law, and I’'Il do the
sane for this w tness.

MS. BAILEY-RI HN:  Thank you
Conmi ssi oner.

Briefly, if you could tell us the difference

bet ween a 501(C)(3) corporation and a 501(C)4
corporation, which is what Blue Cross Bl ue
Shield s tax exenpt status was prior to 1986, it
woul d per haps be hel pful.

There are a nunber of significant tests both in
the Internal Revenue Code and in the treasury
regul ati ons under Section 501(C)(3) that you
have to neet in order to get qualified as a -- a
public charitable organization

You have to be organi zed and
operating exclusively for an exenpt purpose.
There can be no inurenent to private benefit in
a 501(QC) (3) organization. The assets of the
501(C)(3) organi zation by regul ation have to be
dedi cated to an exenpt purpose, and a 501(C)(3)

organi zati on cannot engage in nore than an
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i nsubstantial anobunt of | obbying or |egislative
activity, and it’'s precluded from engagi ng at
all in political activity. Those are the tests
under (C)(3).

Under (C)(4), it has to be organized
exclusively for social welfare. Until 1996
there was no preclusion of inurement to private
benefit. That's a fairly nodern addition to
501(C)(4). That came long after the Blues had
| ost their 501(C)(4) status.

It is true that a (C)(4) cannot
involve itself in political activities, but it
certainly can and typically does engage in
| egi sl ative and | obbying activities.

So is there anything under federal |IRS tax
regul ati ons of a nonprofit or exenpt corporation
that would prohibit or limt or sonmehow restrict
Bl ue Cross Blue Shield s proposed distribution?
Not that |I'm aware of.

Turning now to state |law, you’ ve heard testinony
regardi ng the enabling statutory | anguage in
1939 which provi ded Blue Cross Blue Shield to
receive tax exenpt status, and in that statute
there was a provision that Blue Cross Bl ue

Shield or other simlar organizations are
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declared to be a quote, "charitable and
benevol ent corporation.”

Does this | anguage inpact or change
your opinion in any regard regardi ng whether the
assets of Blue Cross Blue Shield are subject to
a charitable trust?

No, it doesn't.

And why?

The reason is that the terns charitable and
benevol ent were typically and have been
typically used in the Wsconsin Statutes
connected with tax exenptions, and benevol ence
is -- has been interpreted by our courts as
bei ng nuch broader than charity in the
traditional |aw of charities. The -- The
citation for that is the MIwaukee Protestant
Hone case, which was decided in 1969, | believe.
Am | right, M. Branch?

MR. BRANCH  That is correct.

THE WTNESS: The -- In addition the
W sconsin Supreme Court, | believe it was in
1961 or 1962, in a case involving Associated
Hospital Services was really directly invited
to -- to hold that indeed the Blues were -- were

a charitable organization. This was a dispute
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over property taxes with the City of M| waukee.

MR, SPI TZER- RESNI CK:  Madam
Conmi ssioner, I'"msorry. | have to object
again, and it is really based on ny initia
objection. At this point what M. Kinnanon is
doing is giving you an oral legal brief. An
oral legal brief fromthe sane law firmthat has
an opportunity by 9 o' clock on March 20th to
provide you with a witten legal brief. They' re
getting two kicks at the cat here by |lega
counsel, and | sinply object. It’'s not fair and
| quite frankly still believe it’s unethical
and | have grave concerns now we're going from
statutory interpretation into case |aw
interpretation. This reference checking with
M. Branch, just checking if his testinobny was
correct. It’'s amazing.

THE WTNESS: In reference to a | aw
review article.

MS. BAILEY-RIHN:  Your Honor, the
i ssue is whether or not the Cy Pres Doctrine
applies under 701.10. That is sonething that's
been rai sed by the Advocacy groups, their
witnesses. | think this is a proper subject of

expert opinion on. Everybody el se has
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testified, and | believe correctly they’' re not

experts in this area. W named himas an expert

and we believe that it’s appropriate.
COWM SSI ONER O CONNELL: | do

beli eve that the door was opened to the Cy Pres

Doctrine and exploration of that this norning.

However, the -- the legal brief of this issue,

think we should try to wap up the |lega

di scussion, and any further discussion you wll

be afforded an opportunity in your |legal brief

to explore.

BAI LEY- Rl HN

Sure. | just have one brief follow up question

Based on the status of the Section 501(C)(4)

corporation, Blue Cross Blue Shield' s articles

of -- and purposes, is there anything that

the -- or under state |aw, does the proposed

di stribution of the funds to the Medical College

and the Medi cal School violate any of those

governi ng bodies or the I RS code sections or

state | aw?

In my opinion they do not.

And you hold that to a reasonabl e degree of

| egal certainly?

Yes.
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M5. BAILEY-RIHN: | have no other
guesti ons.

COW SSI ONER O CONNELL:
M. Spitzer-Resnick, do you have questions?

MR SPI TZER- RESNI CK:  Yes, | do have
a few questions.

EXAM NATI ON

SPI TZER- RESNI CK
M. Kinnanon, you were retained here by the
Medi cal Col | ege of W sconsin?
Yes.
And what -- Are you charging the Medical College
of Wsconsin for your services?
Yes.
At what rate are you charging thenf
At nmy normal billing rate.
And what is that?
My normal billing rate is approximately $265 an
hour .
And when Quarles & Brady submts a bill to the
Medi cal Col |l ege of Wsconsin, will your services
be combined with the services of Mss
Bai | ey- Ri hn?
I’ mnot certain.

Not famliar with the accounting practices of
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your office?

| amnot the billing partner on the matter.

You are a partner, however?

| am a partner.

And M. Bol ger, the President of the Medica
Coll ege, who will testify, | assune, after you
is a former partner of yours, is he not?

That is correct.

Are you suggesting that in 1939 when the
predecessor to Blue Cross Blue Shield United of
W sconsin was created it had no charitable

pur pose?

I am suggesting that it had no charitable
purpose as that termis used in the traditiona
| aw of charities.

And the traditional law of charities as it
applied in 1939?

That's correct.

Let me quote from Section 180.32(1) from 1939,
which | assune you're famliar wth?

Yes, |’'ve read it.

And ask you if this is not a charitable purpose.
"While in" -- and this is quoting fromthe
public policy. "The statenent of public policy

is declared to be to ease the burden of paynent
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for hospital services particularly in |ow incone
groups where the advent of scientific nethods,
the paynent for adequate hospital service is a
pressing problemw th grave soci al

ram fications. Nonprofit hospital service
corporations based on the tested experience in
many parts of the United States economcally
sound and soci ally benevol ent are needed.

VWiile in no way changing the present
status of voluntary hospitals in the state,
these corporations will enable a | arger nunber
to procure for thensel ves adequate hospita
servi ces and | eave the use of the free and
part-free services given by hospitals to those
whose econoni ¢ status makes sel f-procurenent of
such services inpossible.”

Are you suggesting that that is not
a charitabl e purpose?
| am suggesting that the predoni nant purpose
that you in the | anguage you quoted was the
ability of individuals to procure
hospi tal i zation insurance for thensel ves, which
is a-- aprivate benefit, and that that far
out wei ghs the benefits to the public. That is

not to say that there may not be sone incidental
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public benefits fromthe plan.
Is it not the case that nany charities
contribute to individual need, and in fact
charities who are designated as 501(C)(3)
charities, well, let’s take an exanple, the
Sal vation Arny.
Vll, I've already testified that, for exanple,
relief of poverty is one of the traditiona
charitabl e purposes.

MR SPI TZER- RESNI CK:  Not hi ng
further.

COW SSI ONER O CONNELL: M ss
Madsen, do you have any questions?

M5. MADSEN: | do not.

COVW SSI ONER O CONNELL:
M. Bablitch, M. Branch?

MR. BABLI TCH: No.

COW SSI ONER O CONNELL:  You may
cal |l your next witness.

MS. BAILEY-RIHN: 1'd like to cal
T. Mchael Bolger to the stand.

T. M CHAEL BOLCGER, called as a
wi t ness herein by the Medical College, after
havi ng been first duly sworn, was exam ned and

testified as fol |l ows:
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1 EXAM NATI ON

2 BY MS. BAI LEY- RI HN:

3 Q Sir, can you please state your full nane for the
4 record?

5 A Yes. It’s T. Mchael Bolger. B as in boy,

6 OL-GE-R

7 Q Thank you, sir. Can you please tell us what

8 your position is at the Medical College of

9 W sconsi n?

10 A I"mthe president --

11 COW SSI ONER O CONNELL:  Coul d you
12 pl ease speak directly into the m crophone?

13 THE WTNESS: Sure. |'mthe

14 Presi dent and Chi ef Executive Oficer of the
15 Medi cal Col | ege of W sconsin.

16 BY M5. BAI LEY- Rl HN

17 Q What exactly is the Medical Coll ege of

18 W sconsi n?

19 A The Medi cal Coll ege of Wsconsin is a nationa
20 private nmedi cal school founded in 1893 to serve
21 the people of the State of Wsconsin in its four
22 di stinct missions of education, research

23 patient care, and comunity service. It has

24 established as a 501(C)(3) charitable

25 organi zation and has existed in such throughout
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its history.

It at one point was the Marquette
Uni versity School of Medicine, but in 1971
becane the Medical College of Wsconsin when
Marquette termnated its sponsorship of the
school .
Showi ng you what's been marked J28 and ask you
to identify this docunent.
Yes. Exhibit J28 is the exenption letter from
the Internal Revenue Service granting the
Medi cal Coll ege of Wsconsin status as a
charitabl e organi zati on, public charity.
Thank you. Turning your attention to G -- or
excuse ne, J29, |1'd ask you to identify this
docurment al so for the record
J29 is the restated Articles of I|ncorporation of
the Medical College of W sconsin.
Are these the governing docunents of the Medica
Col | ege of W sconsin?
Yes.
Wio governs the Medical College of Wsconsin?
Medi cal Col |l ege of Wsconsin is governed by an
i ndependent board of trustees, one-third of whom
are appointed by the Governor of the State of

W sconsin, two of whom are appointed by the
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County Executive of the County of M Iwaukee, one
of whomis appointed by the faculty, one of whom
is appointed by the alumi association, and the
remai ning are selected froma group of highly
regarded and diverse individuals with certain
characteristics to help govern a school of this
size. It is currently a 34 person board.

Earlier today we heard testinony that need for
public -- or health of the public in the State
of Wsconsin is partnership or collaboration
with [ocal organizations and community services.
Can you describe for me what the Medical College
does in that regard?

Yes. The Medical College of Wsconsin is
extensively involved in all its missions in
dealing with the -- the -- with the public.
happen to agree somewhat with M ss Hintznman and
her definition of public health.

What | would read into the record
woul d be a definition froma task force headed
by David Sacher, who’'s the current Surgeon
General of the United States from a docunent
that he and his group prepared in 1994 called
Anerica Heal thy People and Healthy Community,

whi ch states that "The m ssion of public health
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1 is to promote physical and mental health and

2 prevent disease, injury and disability."

3 And there were 10 areas, and M ss
4 Hintzman referred to them nonitoring health

5 status; diagnose and investigate health

6 probl ems; inform educate and enpower people

7 nobi | i ze community partnerships; devel op

8 policies and plans; enforce |laws and regul ati ons
9 and protect health and insure safety; link

10 peopl e to needed personal health services;

11 assure a conpetent public and personal health
12 care wor kforce; evaluate effectiveness,

13 accessibility and quality, and research for new
14 i nsi ghts and i nnovative solutions of health

15 pr obl ens.

16 And | was, as she was, offended by
17 some of the testinobny in the record. | was

18 of fended a bit because | have 29 pages of a

19 si ngl e-spaced docunent relating to the Medica
20 Col | ege of Wsconsin and its connection to the
21 public health mission
22 MR SPI TZER-RESNI CK: |’ m sorry.
23 Madam Commi ssioner, Just for clarification, is
24 the witness referring to an exhibit or --

25 THE WTNESS: No, I'mnot. |’'m
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referring this nerely so that | can -- without
having to refer to all 29 pages, | need to
refresh nmy recollection of all of the things
that we're doing in responses to the question
M. Spitzer-Resnick

COW SSI ONER O CONNELL:  The 29
pages you're referring to are from what
docunent ?

THE WTNESS: This is froman
i nternal docunent prepared by ny office on a
definition of public health and what the Medica
Col I ege of Wsconsin is doing in the public
health arena. It was in order so that | could
testify fromit; not to offer it as an exhibit.
It’s not to be offered as an exhibit. [It’'s just
to help ny menory because | can’t renenber
everything we're doing.

MR SPI TZER- RESNI CK:  That’'s fine.
As | said, it wasn't even an objection. It was
clarification.

THE WTNESS: That's all | need it
for.

MR SPI TZER- RESNI CK:  Fi ne.

THE W TNESS: W have adopted -- W

have started a Continuous | nprovenent of Health
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Care office for patient safety in response to
the Institute of Medicine report on patient
safety. W have organi zing the Wsconsin
Patient Safety Stakehol der organization.

We are doing work in the inner city
for asthma, which is the nunber one diagnosis
of -- admitting diagnosis to Children's
Hospital, trying to prevent asthma, and being an
asthmatic nyself I'’mvery nuch interested in
t hat .

The Col |l ege al so runs the Center for
AIDS Intervention in M| waukee, which is the --
one of the nodels in the country. There are
only three of themthat are funded at our |eve
to -- to engage in behavioral nodification in
order to prevent AIDS and in order to -- to
provide services for living with AIDS, for
caregi vers who have to give AIDS care, reduction
of high risk behavior, and also preventing HV
anong wonen, which heterosexual wonen are the
nost at-risk population today in terns of H V.

We al so run the NCW Patient Care and
Qut conmes Center, outcone research, in order that
we can determine what therapies are successfu

or not successful so that we can spend our noney
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wi sel y.

W have one of the |argest
epi dem ol ogy departnments to do epideniol ogi ca
studi es on di sease in human popul ati ons and
trends and di seases. W have found -- Qur
researchers find new ways to inmuni ze agai nst
deadl y bacteri al

Under di agnosis and investigate
heal th probl ens we run the downtown Health
Center. W’ ve created the Medical College
Wnen's Health Initiative, the Wsconsin Injury
Research Center, the Family Peace Project. W
have al so got public health strategies that
we're working on to reduce fam ly viol ence.

Under inform ng, educating, and
enpoweri ng people we have our Speaker’s Bureau
we wite advice colums in M I waukee netro
newspapers. W have the Children at Risk
Project in our Center for the Advancenent of
Urban Children run by Dr. WIlis.

We run the North Division Cinic at
North Division H gh School. W have MCW Cares
where our students go out and teach high schoo

students for AIDS prevention particularly.

BY M5. BAI LEY- Rl HN
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| think in the interest of tine we may have to
nove on.

As | said, what | -- what | want to state for
the record, however, is that the Medical College
of Wsconsin and its outreach mission is
reaching out far into the State of Wsconsin in
order to affect and inpact the health of the
people, and the way we do it is primarily

t hrough col | aboration with other agencies.

And you will see in our plan that we
try to put together that our principal goal is
col  aboration and to nerge the lines that
Dr. Farrell specified so well | thought in terns
of the nelding and nerging of public health and
nmedi cine. The two are not opposed. The two
nmust work together, especially for the future.

Tradi tional nodel of public health
does not function as well as the new paradi gm
that Dr. Carbone spoke on at the hearing on
Novenber 29t h.

Turning now to sone of the other concerns
expressed by the Advocacy group’s w tnesses
today, one of the concerns was the public input
into the process. After the Medical College and

the University Medical School becane aware that
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it was a potential recipient for certain funds,
what did it do to get public input intoits
proposal ?

Vell, we were told in no uncertain terns that
the noney was not wi thout strings. W were told
that we had to go out into the public and
prepare a plan in order to -- to be approved by
Bl ue Cross Blue Shield, and that if the plan did
not respond to the overall needs of the public
and public health priorities in the State of

W sconsin, we |likely would not receive the
noney. And we had to file a prelimnary plan at
the end of August and then a final plan in

Cct ober .

And so Dr. Farrell and spent the
summer traveling around the state. W held nine
i nformational hearings, we took testinony, we
opened a web site, we put out an 800 nunber, we
invited snail mail and E-mail, and we received
over 1,000 responses fromthe public telling us
what they thought the priorities were, and we
tried to draft our plan as a result of what we
hear d.

We did not draft a plan based on

what we wanted to do. W based our plan on what
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the public told us they wanted. And they nade
it loud and clear they didn't want us to engage
in spending this nmoney on treatnent, but they
made it also very loud and clear that they
wanted us to spend this nbney on prevention and
wel | ness, on research to cure disease, to stop
di sease, and on education. And you will see
that these three things are reflected in our

pl an.

When we cane back from the hearings
we sat down and we said all right, they want us
to get into prevention, and so we decided to
create, at least at the Medical College, the MCW
Institute for Public and Conmunity Health. Now,
this institute was neant, and we were going to
all ocate 35 to 45 percent of the nonies, and by
the way, we decided very early on that we woul d
pl ace the nbney in a pernmanent separate
endowrent so that it could al ways be accounted
for, that it could al ways be seen where the
noney was spent, and how it was going to be
spent, and then we decided to appoint an eight
to 12 person board for this institute that would
determine the strategies and priorities, and on

that board we were to pick a cross-section of
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people fromthe public health community and
other community |leaders that are interested in
heal th i ssues throughout the state to decide the
priorities for this institute so that we could
fund prograns in collaboration and | everage

this -- this nmoney with other sources of funds
to provide a -- a better hold in that arena.

W were also told in the research
area that we should focus on the diseases that
kill mpost and cause npbst concern in Wsconsin,
and it was loud and clear what cane through
Nunmber one was cardi ac di sease, because that’s
the nunber one killer in Wsconsin; nunber two
was cancer, because that’s the nunber two killer
in Wsconsin, and nunber three was the neuro
sci ences, especially diseases, nmental diseases
of the aging, including A zheinmer’s,

Par ki nson’s, senile dementia, and other such
problens, and -- and then the -- the areas of
human and nol ecul ar genetics, and the third area
was education. They asked us to help educate
the people of the State of Wsconsin in health
care issues and public health issues. W

t herefore chose to expand our Master’'s in Public

Heal th Program
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o » O »r

We are, by the way, the only Medica
School in America that has a fully accredited
Di stance Learning Programto get an MPH degr ee,
and we are going to open that under this rubric
to when -- we had linited it to MD.’s and now
it will be open to non-MD.’s as well.
And MPH is Master’s in --
Master in Public Health. And so the plan was
very carefully put together based on what we
heard in the comments all |ast summer, and was
finally approved by the Blue Cross Blue Shield
board in October.
And referring to J30, is that the plan you're
referring to which is advancing the health of
W sconsin's population? It’'s the brown --
Yes, if it’s this one.
Correct.
It’s a copy of it.
The ot her concerns we heard was about oversi ght
not over the public input going into the
process, but also the public input and the
oversi ght and the review of what the funds are
used for.

First of all, there was a concern

t hat sonmehow the UWand the Medical College
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woul d use the funds in any way that they wanted.
How -- How are the funds going to be accounted
for and determned that they' re used in
connection with the proposal that the public
request ed?

vell, first of all, it all starts with --
obviously with the board of trustee of the

Medi cal School, which is a public board with
appoi ntnents by the state and -- and ot hers.
It’s a board that is very highly regarded in the
comunity. It has decided a couple of things
with respect to this plan.

Nunber one, to appoint the advisory
board to the Institution for Public and
Conmunity Health so that that will be open, to
appoi nt an endowrent conmmi ssion which annual |y
will review the expenditure and report as to --
to everybody. It will be put on a web site. It
will be sent to the Commi ssioner of |nsurance,
sent to the Attorney General, to determ ne
whet her or not the nonies have been spent in
substantial accord with the stewardship
principles |aid down by Blue Cross Blue Shield
and by our public hearings.

So the accounting end -- and every
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five years the two schools will go back out into
the state and hold public hearings again

t hroughout the state in order to determn ne

whet her the priorities have changed in order to
be responsi bl e and responsive to the people.

One of the things that | think is
mssing in this whole discussion is that for
over 100 years the two nedi cal schools have been
responsi ve and have been effective stewards of
their corner of health care in the State of
W sconsin, and there’s no reason | don’t think
to suspect that they won't continue.

You’ ve al so heard testinony today that there
were concerns about indirect costs associ ated
with the proposed use of funds. |s the Medica
School going to be allocating any indirect costs
to the funds it receives?

No, there will be no overhead.

Expl ain the difference between an indirect cost
and a direct cost.

I ndi rect expense on a grant is associated with
overhead and payment of overhead expenses such
as heat, light, janitorial services, and so
forth because every grant costs you noney.

There are sonme granting agencies that give you
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i ndirect expenses or overhead and sone that
don’ t.

For exanple, the National Institutes
of Health is the npbst generous for sonme -- we
have been able to achieve 50 percent of indirect
costs fromthe NIH for sonme grants, but the
grants fromlike Eli Lily or Abbott Laboratories
gi ve us zero.

And t he question was asked
Dr. Farrell where do you pick that up from
el sewhere? Well, we don't charge that to other
grants. W can’'t and -- but where we can charge
it is through our patient care activities, and
that’s where you pick it up because in terms of
practicing, in terns of teaching, our faculty
al so practices nedicine and they are enpl oyees
of the school
Finally, | think you ve heard quite a bit of
testinmony regarding the difference in the
m ssion of public health and the mi ssion of the
Medi cal College. Do you how address those
concerns that somehow the Medical College’s
m ssions are broader than the public health
nm ssi on?

Vell, | think they are broader than the public
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health mission. | think we have within us, and
this is what | nmeant by a new paradi gmt hat

Dr. Carbone testified to on Novenber 29th, which
| thought was quite eloquent frankly, that we
are in terns of putting together the -- the
nerge i dea of public health and medici ne
cooperating and collaborating in order to

i nprove the health of the people, and that's
truly what all of this -- when | said | had

t hese 29 pages of all the things that the

Uni versity of Wsconsin Medical School could
replicate, it's the reaching out now to get out
beyond the hospitals into the communities to
provi de service and to provide care, to provide
prevention, as well as -- as doing the
research that's ultimtely going to cure disease
and nake prevention perhaps unnecessary in some
year.

Do you believe that the proposal advanced by the
UW Medi cal School and UW-- excuse ne, the

Medi cal Col | ege woul d provide a better nechanism
for addressing the issues of health and public
of Wsconsin than a private foundation which
woul d be sinply providing grants?

Vel |, obviously that's a pretty |eading
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question, but -- but --

MR, SPI TZER- RESNI CK:  You’ ve noti ced
|"ve stopped objecting at this point.

THE WTNESS: -- but by the sane
token, you know, it’'s interesting when -- when
Bl ue Cross Blue Shield first came to see ne
about this and asked nme, you know, told nme about
the idea of the gift, which was June 6th, a day
that will live in ny mind for a long time, |
wondered the same reason. | said why us? Wy
don’t they create a separate foundati on and have
it function? Because | really do every once in
a while put on ny hat as a comunity citizen
but the nore | thought about it, the nore sense
it nmade.

The reason it nade sense is because
the two schools really have the infrastructure
both admi nistratively, as well as all of the
other things in place to do an effective job of
sifting and wi dowi ng anong those things that are
appropriate and those things that perhaps are
not as appropriate if they involve the
col l aborative efforts with other people, and
that’'s what we’'re reaching out to do.

It seened to me, and this we do
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BY MR

every day, we have to nmake deci sions how best to
spend our noney in terns of advancing the health
of the people in the State of Wsconsin because
that’s our mission.

And so it canme back to nme that it
actually was a pretty wi se decision by Blue
Cross Blue Shield to do that, even though it was
obviously in nmy best interest. | thought
through and | canme to the conclusion that it was
also in the best interest of the people of the
State of Wsconsin.

MS. BAILEY-RI HN:  Thank you. |
don’t have any further questions.

COW SSI ONER O CONNELL:

M. Spitzer-Resnick?

MR, SPI TZER- RESNI CK:  Thank you

Briefly.

EXAM NATI ON
SPI TZER- RESNI CK
M. Bol ger, you acknow edged in your testinony
on Novenber 29th that the Medical College would
spend approximately $12 million initially to
start this grant up?
Yes.

And one of your trustees, Dr. Peter Shindell --
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Si dney Shindell, excuse ne, testified, did he
not, that he did not see any appreciable public
health activity in the proposals that Blue Cross
Bl ue Shield had supplied -- had received from
the two nmedical schools in the state, and in
fact he commented on your testinmony, and | quote
frompage 40 at line 9, "Virtually none of the
services described by M. Bolger this norning
appear in the docunments submitted to Blue Shield
by MCW nor am | aware of anyone with a public
heal t h background that was involved in
devel opi ng of either the nedical schools’
proposal s and no assurance has been given that
the faculty of MCWs Departnment of Preventive
Medicine will be the nucleus of the projected
institute."

| take it, M. Bolger, that it did
not sit well with you to have one of your
trustees express such grievous concerns about
t he proposal.
Well, the Medical College is a broad tent. |
sinmply disagree with him
The -- |If patient care dollars are going to pay
for the overhead costs of this grant, that then

woul d generate increased costs for patient care
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1 then, wouldn't it?

2 A No, it wouldn't.

3 Q So just fromthe already significant surplus

4 or -- | know you're not allowed to nake a

5 profit. Howis it -- there's just all this

6 extra noney here?

7 A No. It’'s just that you don’t understand,

8 obviously, the -- the financing of a nmedica

9 school. Al of the faculty are enployees. As a
10 result, they earn | ess noney because it cones
11 out of their salary. W pay themall a salary.
12 So they provide patient care, but they don't

13 collect the fees. W collect the fees.

14 And so unfortunately, that’s why

15 academ ¢ physicians don't make as much noney as
16 physicians in the quote, "real world." And it’'s
17 getting harder and harder to keep acadenic

18 physi ci ans because we can’'t pay them as nuch as
19 we would like to be able to pay themto be
20 conpetitive with what they can earn in the
21 public sector
22 Q Vell, let’s face it, M. Bolger. It will cost
23 the Medi cal College of Wsconsin noney to run
24 $125 million endowrent program correct?

25 A Sur e.
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MR, SPI TZER- RESNI CK:  Okay. | have
not hi ng further.

COW SSI ONER O CONNELL: M ss
Madsen, do you have any questions?

MS. MADSEN. No questi ons.

COW SSI ONER O CONNELL:

M. Bablitch?

MR, BABLI TCH:  No.

COW SSI ONER O CONNELL: Do you have
any additional wtnesses?

MS. BAILEY-RIHN. No, but |I do have
one affidavit, again, as strictly rebutta
testinmony, and | would offer that in subject to
the sane objections and limted ruling that you
had regarding the other affidavits.

MR. SPI TZER- RESNI CK: W' d have the
same objection to that. W understand the
ruling.

COWM SSI ONER O CONNELL: It will be
accepted subject to the objection. GCkay. A
nunber of exhibits have been offered today.
There are the objections by the Coalition to the
exhibits offered by Mss Madsen and M ss Bail ey.
I will receive the exhibits in the record. Are

there any further objections related to exhibits
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t hat have been offered today?

M5. BAILEY-RIHN: | believe their
objection was to our affidavits; not the three
previously identified exhibits.

MR PETERSON: Correct.

COWM SSI ONER O CONNELL:  Thank you
for that clarification.

MR BABLITCH Are all the exhibits
that were marked and referred to, have they been
of f ered?

MR, SPI TZER- RESNI CK: | assune
that’s what you were just asking, Conm ssioner,
and so I'm-- yes, they're being offered and so
" mobviously not objecting to what we’ve
of fered, and you’ ve already heard objections
that we had to others and ruled on them |
t hi nk, accordingly.

COW SSI ONER O CONNELL: | want to
thank all of the participants then for their
presence and their patience today. | am not
ready to concede M. Peterson’s assertion that
this is the nost inportant issue that will face
me as Conmi ssioner. | hope to have a | ong
tenure as Conmi ssioner and face many ot her

wei ghty issues, but | will agree this is
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probably the nost inportant issue that | have
faced to date, and the testinony fromthe

wi t nesses today is very hel pful in noving
forward with a decision in this matter, and |
want to thank the participants for their
testinony and for their conmments today.

We have -- This will then concl ude
the contested case hearing in the matter of the
application for conversion of Blue Cross Blue
Shield United of Wsconsin.

MR. BRANCH. 1'd like to suggest
that perhaps the briefs that are due in the next
12 mnutes mght be filed now and nade part of
the record in this matter before you formally
close it just so they're part of the record.
That’s all 1’ m concerned with.

MR, SPI TZER- RESNI CK:  They’'re just
closing the hearing; not the whole record.

COWM SSI ONER O CONNELL:  Ri ght.
Right. Supplenmental briefs may be submitted
then no later than we agreed upon, 9 a.m on
March 20th. And it is now about 4:16. Thank
you.

(At 4:16 p.m the hearing ended.)
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STATE OF WSCONSIN )
) ss:

M LWAUKEE COUNTY )

I, KKMM PETERSON, CM RPR, a court
reporter with the firmof Hal ma-Jilek Reporting, Inc.,
225 East M chigan Street, MI|waukee, Wsconsin, do
hereby certify that | reported the foregoing
proceedi ngs taken on March 10, 2000, and that the sane
is true and correct in accordance with ny original

machi ne shorthand notes taken at said time and pl ace.

Notary Public

In and for the State of Wsconsin

Dated this 13th day of March, 2000,
M | waukee, W sconsi n.

My conm ssion expires June 16, 2002.



