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Procedural History

On March 15, 2016, a pre-hearing conference was held in the matter to address any
procedural matters in advance of the hearing scheduled for March 30, 2016. Immediately pricr to the
pre-hearing conference, Attomey David Balto, on behalf of Service Employees International Union
Heaith Care Wisconsin and Citizen Action Wisconsin (the “Movants”) ! filed a motion to intervene as a
party in this matter for the purpose of asking six questions that are listed in Attorney Balto’s March 15,
2016 letter. During the prehearing conference, the hearing examiner asked Aetna and Humana if they
would be willing to answer the six questions posed if the movants withdrew their motion to intervene.
Aetna and Humana indicated that they would be willing to answer these questions at the hearing. The
offer was presented to Movants who indicated they would not agree to withdraw their motion even if the
six questions were answered hy Aetna and Humana. As such, a briefing schedule on the motion was
set with Aetna and Humana agreeing tc provide a response to the motion to intervene and the Movants
agreeing to provide additional material in support of their motion by March 21, 2016. The Movants also
agreed to file any response to Aetna and Humana's filing by March 22, 2016. The hearing examiner
indicated that he would issue a decision on the motion to intervene by March 25, 2016 and the Movants
agreed that this would be sufficient time for them to prepare for the hearing on March 30, 2016 if their
motion to intervene was granted.

Discussion

Pursuant to s. 227.46(1), Wis. Stat., a hearing examiner presiding at a hearing may
regulate the course of the hearing, dispose of any procedural requests, and take any other action
authorized by agency rule. Section Ins 5.19(2), Wis. Admin. Code, authorizes the presiding hearing
examiner to determine motions to intervene and s. Ins 5.33(1), Wis. Admin Code, authorized the hearing
examiner to determine prehearing motions, such as the one filed by the Movants.

Section 227.44{2m), Wis. Stat, states that “jalny person whose substantial interest
may be affected by the decision following the hearing shall, upon the person's request, be admitted as a
party.” The requirements for standing are similar to those for standing to challenge an administrative
action in circuit court. “The first step under the Wisconsin rule is to ascertain whether the decision of the
agency directly causes injury to the interest of the petitioner.” Waste Management of Wisconsin, Inc. v.
DNR, 144 Wis.2d 499, 505 (Wis. 1888}, "While injury can be remote in time or occur as the end resuit
of a sequence of events set in motion by agency action, the events themselves cannot be conjectural or

) Attorney Balto has submitted comments on the proposed merger on behalf of a larger group
of organizations but it is the hearing examiners understanding that he is only moving for
intervenor status on behalf of SEIU Healthcare Wisconsin and Citizen Action of Wisconsin.
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hypothetical.” In re Incorporation of Lands Comprising the Delavan Lake Sanitary District, 160 Wis. 2d
403, 413 (Wis.Ct.App. 1991) (Internal citations omitted).

The second step is to determine the question: “is the interest allegedly injured
arguably within the zone of interests to be protected or regulated by the statute or constitutional
guarantee in question?” Waste Management, 144 Wis.2d at 505. Movants have failed to meet either
part of the test. '

The first step to determine is whether Movants will suffer a direct injury as a result of
OCl's decision. In its March 15, 2016 letter seeking intervention, the Movants argued that there
interests would be affected by the proposed merger as there would be a significant consclidation of the
“administrative-services-only” (*AS0") market, there will be decreased competition in the Medicare
Advantage product area, and that business practices that led to Humana and Aetna being fined by the
Centers for Medicare and Medicaid may not be corrected if the merger were to be approved. Inits
March 22, 2016 letter responding to Aetna’s and Humana's March 21, 2015 joint response to the motion,
Movants also indicated they would have “real and immediate risk of suffering from increased monthly
premiums, reduced quality of care, reduced access, diminished innovation, and reduced choice.”

Aetna and Humana contend that the Movants cannot establish direct injury. Aetna
and Humana note that the Movants stated that they “may” he affected by OCI's decision and that the
injuries they are alleging are merely conjecture and hypothetical. Further, they argue that Movants have
not alleged direct injury but only injuries fo consumers and the public generally.

Movants have failed to meet the first prong of the test because the injuries alleged are
hypothetical and they have not alleged any direct injuries specific to their interests. Movants cite a litany
of hypothetical injuries that could occur as a resuit of the approval of the merger including increased
premiums, reduced quality of care, reduced access and diminished innovation®. Petitioner has failed to
establish that these injuries will occur or are likely to occur as a direct result of the merger being
approved. Movants have only asserted that such injuries occur with all mergers and have failed to
provide a sufficient basis for the hearing examiner to determine that such claims are more than just
conjecture. Maovants alleged injuries are hypothetic which the Wisconsin courts have found are
insufficient to confer standing.

Movant have also failed to show direct injury to their interests. Movant's have alleged
no direct injury but instead claim injury to the consumers who are members or are represented by their
organizations. Movants are asserting a general harm to consumers and not a harm specific to their
organizations. Thus, Movants have failed to show that approval of the merger would cause direct harm
to their interests.

Movants alsc cannot meet the second part of the test for standing. The second step to
determine is whether the interest allegedly injured is in the zone of interest protected by the statute. The
Movants contend that among the zone of interests protected by the statute are those of the insureds of
the domestic insurers and the public. Movants assert that they "are the public and the insureds.” Aetna
and Humana argue that Movants have failed fo identify an interest protected by law and that OCI has
previously rejected motions to intervene from parties who are “merely advocates for the interests of
Wisconsin consumers.”

Movants have failed to identify interests within the zone of interest protected by the
statute. Petitioner seeks to advance one of many interests on behalf of the public and the insureds of

2 Movants have also alleged consolidation in the ASO and Medicare Advantage markets as an
injury. Consolidation will occur, to some degree, in any merger of competitors and is not, in
and of itself, an injury. Movants also note compliance actions against the two companies
brought by CMS. Movants fails to establish how approval or disapproval of this merger would
have any effect on the companies’ future compliance with CMS requirements or how this
results in injury.






