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March 21, 2016

VIA ELECTRONIC MAIL

James C. Boll

Hearing Officer and Chief Legal Counsel
Office of the Commissioner of Insurance

State of Wisconsin

GEF–III, Second Floor
125 South Webster Street

Madison, Wisconsin 53703-3474

Re: In Re the Acquisition of Control by Aetna Inc. of Humana Insurance
Company, HumanaDental Insurance Company, Humana Wisconsin Health
Organization Insurance Corporation and Independent Care Health Plan,
insurers and health maintenance organizations controlled by Humana Inc.
and domiciled in the State of Wisconsin (“the Domestic Insurers”)

Dear Judge Boll:

We are writing on behalf of Aetna Inc. (“Aetna”) and Humana Inc. (“Humana” and together with
Aetna, the “Parties”) to respond to the March 15, 2016 letter by SEIU Healthcare Wisconsin and
Citizens Action of Wisconsin (collectively, the “Petitioners”) to the Office of the Commissioner of
Insurance (“OCI”), which requests intervenor status in the captioned matter pursuant to
Wisconsin Statutes section 227.44(2m). For the following reasons, the Parties respectfully
request that Petitioners’ request be denied.

The Wisconsin Supreme Court has stated that a petitioner seeking intervenor status must meet
the burden of establishing both prongs of a two-part test: (1) that the decision of the agency will
directly cause injury to the interest of the petitioner, and (2) that this interest is recognized by
law. Fox v. Wis. Dept. of Health & Soc. Servs., 112 Wis. 2d 514, 524 (1983). Importantly,
“[a]bstract injury is not enough. The plaintiff must show that he ‘has sustained or is immediately
in danger of sustaining some direct injury’ as the result of the challenged official conduct and the
injury or threat of injury must be both ‘real and immediate,’ not ‘conjectural’ or ‘hypothetical.’” Id.
at 525. See also Waste Mgmt. of Wis., Inc. v. State of Wis. Dept. of Nat. Res., 144 Wis. 2d 499,
504-05 (1988) (applying the same two-part test). OCI has confirmed that these standards apply
to intervention requests under Wisconsin Statutes section 227.44(2m). (See Application for
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Conversion of Blue Cross & Blue Shield United of Wisconsin, Case No. 99-C26038 (OCI Nov.
29, 1999) (Order, attached as Exhibit A).)

Here, Petitioners cannot satisfy either prong. First, the Petitioners have not established that a
decision by OCI in the captioned matter will cause any “direct,” “real” or “immediate” injury to
Petitioners. Instead, as Petitioners acknowledge, they are merely asserting interests that “may
be affected by the decision following the hearing.” (See March 15 letter at 1 (emphasis
added).) Under well-established Wisconsin law, such “‘conjectural’ or ‘hypothetical’” injury is
insufficient to grant Petitioners intervenor status here. Fox, 112 Wis. 2d at 525. Moreover,
Petitioners cannot establish that they, in particular, are “‘immediately in danger of sustaining
some direct injury’ as the result of the challenged official conduct.” Id. Instead, Petitioners
vaguely purport to “represent Wisconsin consumers” who are “likely” to be impacted by the
ruling in this matter. But it is OCI, not Petitioners, who are charged with protecting the public
interest in this matter. (See Exhibit A at 3: explaining that the Commissioner, and not third
parties, is charged to “balance all the competing interests and make a determination of whether
the proposed plan is not in the public interest”.) In short, because Petitioners merely allege
potential injury to third parties, instead of immediate injury to themselves, they cannot and do
not satisfy prong one.

Second, Petitioners have not identified any interest that is recognized by law. As explained
above, Petitioners describe themselves as advocates for the interests of Wisconsin
consumers. (See March 15 letter at 1.) But, in the Blue Cross & Blue Shield United of
Wisconsin matter, OCI explained that such interests are not the type recognized under the
law. (See Exhibit A at 4.) In that matter, the third parties seeking to intervene were purportedly
“acting as advocates or providing services that relate to health care needs of some portion of
the public. . . .” (Id.) Specifically, the movants there argued, among other things, that “their
substantial interests [were] threatened with injury in [that] proceeding because their missions
relate to the health needs of sectors of the public . . . .” (Id.) OCI found that movants lacked
standing because such “interests are not of a ‘type recognized by statute.’” (Id. at 4-5.) OCI
explained that “there are many, and varied, interests that may compete for a particular outcome
of this proceeding,” and that the movants “have no greater claim to a specific protected status”
than any others. (Id. at 5.) On this basis, OCI found that the movants had not identified any
interest that is recognized by law, and therefore denied the movants’ motion to intervene. (Id.)
Because Petitioners similarly are merely advocates for the interests of Wisconsin consumers,
they cannot satisfy prong two.

Finally, there is no practical need for Petitioners to intervene in this matter. According to
Petitioners, the purpose of their intervention request is so that they can have the opportunity to
present six specific questions to the Parties. (See March 15 letter at 12: “If granted intervenor
status, we would pose the following questions to the parties . . . .”) At the March 15, 2016
prehearing conference, the Parties agreed to present testimony at the March 30, 2016 hearing
responding to all six of Petitioners’ questions. Because Petitioners will receive the relief they
are requesting without obtaining intervenor status, there is no practical reason for them to
intervene.
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