Forsberg, Kristin L - OCI

From: Michael DeLong <michael.delong@dcantitrustlaw.com>

Sent: Tuesday, March 15, 2016 8:32 AM

To: Forsberg, Kristin L - OCI

Cc Matthew Lane; David Balto

Subject: Letters Requesting Intervenor Status and New York Comments

Attachments: SEIU Letter Requesting Intervenor Status.pdf; Citizen Action Wisconsin Intervenor

Letter.pdf; New York Comments.pdf

Kristin,

Attached are two letters formally requesting intervenor status on behalf of SEIU Healthcare Wisconsin and Citizen Action of Wisconsin.
These groups represent Wisconsin consumers who are likely to pay higher premiums, and experience reduced choice, quality, and innovation
as a result of an approval of the proposed Aetna-Humana merger, especially if the merger is approved without appropriate remedies. As
intervenors, these groups would like to ask the following questions of the parties:

1. Is there a significant trend towards consolidation in the ASO market as defined in Ins § 40.025(4)(b)2? If so how does Aetna and Humana
rebut the prima facie evidence of violation of the competitive standard in Ins § 40.025(4)(a)?

2. What is the likelihood that Aetna would expand into Wisconsin Medicare Advantage markets absent the merger? Why does Aetna need
the merger to compete in these markets? Is there any means to remedy the concerns over competition in Medicare Advantage?

3. What efficiencies does Aetna expect from the acquisition of Humana in Wisconsin? Will Aetna commit to reducing premiums in
Wisconsin based on those efficiencies?

4, We are aware that neither Aetna nor Humana participate in the state health insurance exchange. Would Aetna be willing to commit to
participating in the exchange after the merger?

5. Does Aetna have a plan to remedy the conduct concerning Medicare Advantage-Prescription Drug and Prescription Drug Plans that led to
a $3.1 million fine on Dec. 29th, 2015 against Humana? Has Aetna taken steps to correct the conduct that led to a $1 million fine on April
16,2015?

6.1t’s been reported that the increased buyer power from the merger could drive down reimbursement rates below competitive levels in many
markets, which can impact patient care quality and access. Will a combined Aetna/Humana represent a significant share of provider revenue
in any Wisconsin geographic market? What would be the impact of the merger on healthcare providers and their provision of care?

In addition, we have enclosed the referenced comments made to the Departiment of Financial Services of New York that give an example of
the significant competition issues that could impact the state of Wisconsin.

Sincerely,
Michael DeLong

Law Offices of David Balto
925-708-1135
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March 15, 2016

Commissioner Ted Nickle
Commissioner of Insurance

Office of the Commissioner of Insurance
125 South Webster Street

Madison, Wisconsin 53703-3474

Re: Request for Intervenor Status
Dear Commissioner Nickle:

This letter is to serve as a formal request on behalif of David A. Balto to receive intervenor status under s.
227.44(2m), stats. as a representative of the below signed groups in order to pose questions to the
parties in the hearing scheduled March 30, 2015. The below signed groups have a substantial interest
that may be affected by the decision following the hearing. The below signed groups represent
Wisconsin consumers who are likely to pay higher premiums, and experience reduced choice, quality,
and innovation as a result of an approval of the proposed Aetna-Humana merger, especially if the
merger is approved without appropriate remedies.

The below signed groups believe that the interest it asserts is recognized by law. The Commissioner
must make a finding that the proposed merger would not be “contrary to the interests of the insureds,”*
and, in doing so, may make a determination that the merger is anticompetitive based on substantial
evidence.? The below signed groups are uniguely suited to both provide information to assist the
Commissioner in his findings and to pose questions that are of great importance to insureds affected by
the proposed merger.

We are concerned that the merger represents a significant consolidation in the administrative-services-
only (“ASO"”) market, which is a market that may be exhibiting a significant trend towards consolidation.
Indeed, the proposed Aetna-Humana and Anthem-Cigna mergers would increase the ASO market
concentration by 6% alone, if approved without divestitures, and the merged firms would represent
61.1% of all ASO business.> The below signed groups are also concerned that the merger would end an

's. 611.72(3)(am), Stats.

¥ Ins § 40.025(4)(b)4.

3 Effects on Competition of Proposed Health Insurer Mergers: Hearing before Comm. on the Judiciary Subcomm. on
Regulatory Reform, Commercial and Antitrust Law, 114th Cong. (Sept. 29, 2015) (testimony of Edmund F.
Haislmaier, Heritage Foundation), available at hitp://goo.gl/9E2Dkm.




important source of future competition between Aetna and Humana. Based on Centers for Medicare
and Medicaid (“CMS”) data, we believe that Aetna and Humana currently compete in 27 counties in the
Medicare Advantage market alone. Finally, we are concerned whether Aetna has a plan to remedy
certain Humana business practices that led to a substantial $3.1 million fine by the cms.!

If granted intervenor status, we would pose the following questions to the parties:

1. s there a significant trend towards consolidation in the ASO market as defined in Ins §
40.025(4)(b)2? If so how does Aetna and Humana rebut the prima facie evidence of violation of
the competitive standard in Ins § 40.025(4)(a)?

2. What is the likelihood that Aetna would expand into Wisconsin Medicare Advantage markets
absent the merger? Why does Aetna need the merger to compete in these markets?

3. What efficiencies does Aetna expect from the acquisition of Humana in Wisconsin? Will Aetna
commit to reducing premiums in Wisconsin based on those efficiencies?

4, We are aware that neither Aetna nor Humana participate in the state health insurance
exchange. Would Aetna be willing to commit to participating in the exchange after the merger?

5. Does Aetna have a plan to remedy the conduct concerning Medicare Advantage-Prescription
Drug and Prescription Drug Plans that led to a $3.1 million fine on Dec. 29th, 2015 against
Humana? Has Aetna taken steps to correct the conduct that led to a $1 million fine on April 16,
20157 :
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% Boris Ladwig, Feds fine Humana $3.1 million for Medicare violations, Insider Louisville (Mar. 9, 2016 7:00 AM),
http://insiderlouisville.com/business/feds-fine-humana-3-1m-for-medicare-violations/.




March 15, 2016

Commissioner Ted Nickel
Commissioner of Insurance

Office of the Commissioner of Insurance
125 South Webster Street

Madison, Wisconsin 53703-3474

Re: Request for Intervenor Status
Dear Commissioner Nickel:

This letter is to serve as a formal request on behalf of David A. Balto to receive intervenor status under
Wis. Stat. § 227.44(2m), stats. as a representative of Citizen Action of Wisconsin in order to participate
and pose questions to the parties in the Class 1 hearing on the Aetna-Humana merger scheduled March
30, 2015. Citizen Action of Wisconsin has a substantial interest that may be affected by the decision
following the hearing. Citizen Action of Wisconsin represents Wisconsin consumers who are likely to
pay higher premiums, and experience reduced choice, quality, and innovation as a result of an approval
of the proposed Aetna-Humana merger, especially if the merger is approved without appropriate
remedies.

Citizen Action of Wisconsin believes that the interest it asserts is recognized by law. The Commissioner
must make a finding that the proposed merger would not be “contrary to the interests of the insureds,”"
and, in doing so, make a determination whether the merger is anticompetitive based on prima facie or
substantial evidence.” Citizen Action of Wisconsin is uniquely suited to both provide information to
assist the Commissioner in his findings about the nature of competition and to pose questions that are
of great importance to insureds affected by the proposed merger.’

We are concerned that the merger represents a significant consolidation in the administrative-services-
only (“ASO”) market, which is a market that may be exhibiting a significant trend towards consolidation.
Indeed, the proposed Aetna-Humana and Anthem-Cigna mergers would increase the ASO market
concentration by 6% alone, if approved without divestitures, and the merged firms would represent
61.1% of all ASO business.* This alone may be a violation of the statute.

Citizen Action of Wisconsin is also concerned that the merger would end an important source of
potential competition between Aetna and Humana. Based on Centers for Medicare and Medicaid

!5 611.72(3)(am), Stats.

% Ins § 40.025(4)(b).

® For an example of the extensive competitive issues of the merger, see the attached comment to the state of New
York signed by Consumers Union, Health Care for All New York, New York Public Interest Research Group,
1199SEIU United Healthcare Workers East, Sergeants Benevolent Association, Consumer Action, Consumer
Federation of America, and U.S. PIRG

! Effects on Competition of Proposed Health Insurer Mergers: Hearing before Comm. on the Judiciary Subcomm. on
Regulatory Reform, Commercial and Antitrust Law, 114th Cong. (Sept. 29, 2015) (testimony of Edmund F.
Haislmaier,Heritage Foundation), available at http://goo.gl/9E2Dkm.




(“CMS”) data, we believe that Aetna and Humana currently compete in 27 counties in the Medicare
Advantage market alone. Aetna and Humana are increasingly invading each other’s territories and
competing directly with Medicare Advantage products. A recent study by the Center for American
Progress found that the number of overlap counties increased from _to _ in the past _ years.

Finally, we are concerned whether Aetna has a plan to remedy certain Humana business practices that
led to a substantial $3.1 million fine by the CMS.> Humana “limited the quantity of prescription

drugs available to Medicare consumers,” meaning “elderly patients who had legally obtained
prescriptions from their physicians went to the pharmacy to pick up medications ‘and were delayed
access to drugs, never received the drugs or incurred increased out-of-pocket costs.””® Humana also
violated Medicare appeals and grievances rules, including misclassifying denial of claims appeals as
“customer service inquiries.”” There should be assurances that these practices will be corrected by
Aetna, who was fined $1 million itself by CMS on April 16, 2015 for conduct related to misleading
beneficiaries on pharmacy access.

The concerns discussed above are amplified by the fact that Wisconsin insureds pay some of the highest
premiums in the country.? If granted intervenor status, we would pose the following questions to the
parties:

1. Is there a significant trend towards consolidation in the ASO market as defined in Ins §
40.025(4)(b)2? If so how does Aetna and Humana rebut the prima facie evidence of violation of
the competitive standard in Ins § 40.025(4)(a)?

2. What is the likelihood that Aetna would expand into Wisconsin Medicare Advantage markets
absent the merger? Why does Aetna need the merger to compete in these markets? Is there
any means to remedy the concerns over competition in Medicare Advantage?

3. What efficiencies does Aetna expect from the acquisition of Humana in Wisconsin? Will Aetna
commit to reducing premiums in Wisconsin based on those efficiencies?

4, We are aware that neither Aetna nor Humana participate in the state health insurance
exchange. Would Aetna be willing to commit to participating in the exchange after the merger?

5. Does Aetna have a plan to remedy the conduct concerning Medicare Advantage-Prescription
Drug and Prescription Drug Plans that led to a $3.1 million fine on Dec. 29th, 2015 against
Humana? Has Aetna taken steps to correct the conduct that led to a $1 million fine on April 16,
20157

6. It's been reported that the increased buyer power from the merger could drive down
reimbursement rates below competitive levels in many markets, which can impact patient care
quality and access.” Will a combined Aetna/Humana represent a significant share of provider

> Boris Ladwig, Feds fine Humana 53.1 million for Medicare violations, Insider Louisville (Mar. 9, 2016 7:00 AM),
http://insiderlouisville.com/business/feds-fine-humana-3-1m-for-medicare-violations/.

®Id.

7 1d.

8 Wisconsin health insurance premiums higher than national average, TWiN CITIES PIONEER PRESS (Sept. 24, 2013),
http://www.twincities.com/2013/09/24/wisconsin-health-insurance-premiums-higher-than-national-average/
° Anthem/Cigna; Aetna/Humana: Ongoing DOJ Physician Interviews Focus on Buyer Power Issues; Capitol Forum
Analysis Shows Monopsony Enforcement Risk, THE CAPITOL FORUM (Mar. 11, 2016), https://thecapitolforum.com/.




revenue in any Wisconsin geographic market?™® What would be the impact of the merger on
healthcare providers and their provision of care?

Respectfully Submitted,

Kevin Kane
Citizens Action of Wisconsin

Y we respectfully request that the Office of the Commissioner of Insurance reconsider its decision not to consider
the impact of the merger on monopsony power.
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March 4, 2016

Acting Superintendent Maria T. Vullo

New York State Department of Financial Services
One State Street, 19" Floor

New York, NY 10004

Re: Anthem-Cigna and Aetna-Humana Mergers
Dear Superintendent Vullo:

We write about the potential adverse impact on New York’s health insurance markets
resulting from the proposed mergers between Anthem-Cigna and Aetna-Humana, four of the
nation’s five largest health insurers.'* We urge you to review these mergers carefully to determine
how they affect the competitive landscape in New York’s health insurance marketplace. We
believe that competition between health insurers helps lower premiums, improve quality of care,
and promote access and choice.

Under New York law, the Superintendent is empowered to review proposed health insurance
mergers and acquisitions within the state to determine whether they are in the public interest.” This
determination is based on several factors, including if the merger “may substantially ... lessen
competition in any line of commerce of insurance or to tend to create a monopoly therein” and
“whether the acquisition is likely to be hazardous or prejudicial to the insurer’s policyholders or
shareholders.”® We ask that the New York State Department of Financial Services (“DFS”)
carefully review the proposed Anthem-Cigna and Aetna-Humana mergers, and consider holding

! United Healthcare is currently the largest health insurer in the United States by enrollment. Post-merger, Anthem
would surpass United Healthcare’s enrollment numbers. See Dana Mattioli, Liz Hoffman, and Anna Wilde Mathews,
“Anthem Nears Deal to Buy Cigna for $48 Billon, The Wall Street Journal, July 22, 2015,
http://www.wsj.com/articles/anthem-nears-deal-to-buy-cigna-1437604564.

* This comment was drafted with the assistance of David Balto and James Kovacs, attorneys at the Law Offices of
David A. Balto. The following comment and its content are similar to comments authored by Mr. Balto and Mr.
Kovacs that have been presented to Departments of Insurance in Florida, Virginia, Ohio, Illinois, and California. On
behalf of consumer groups and unions, similar comments will be filed in a numnber of additional states discussing issues
related to health insurance consolidation and the mergers of Anthem-Cigna and Aetna-Humana.

> N.Y. INSURANCE LAW at § 1506(b).

Y Id, at § 1506(b)(6-7).




public hearings or other public process, to evaluate the impact of the mergers in New York, and, if
appropriate, take action under DFS’ authority to protect consumers.

Our comments below discuss: (1) the potential impact the proposed mergers will have on
New York’s insurance markets; (2) the potential impact the proposed mergers will have on New
York’s health insurance consumers; (3) the possible remedies that could be explored by DFS; and
(4) a request for a public hearing or other public process to address consumers’ concerns.

1. The Mergers of Anthem-Cigna and Aetna-Humana Have a Potential Adverse Effect on
New York’s Health Insurance Markets

According to a 2014 United States Government Accountability Office report, New York’s
health insurance markets are highly concentrated with the three largest insurers in the State
controlling 60 percent of the individual market, 74 percent of the small group market, and 66
percent of the large group market.” Since Anthem, Cigna, Aetna, and Ilumana all offer insurance
products in New York, the loss of two carriers could potentially further consolidate our insurance
marketplace.

According to figures compiled by the American Medical Association, the combined
Anthem-Cigna company would result in concentration beyond antitrust thresholds in the
metropolitan statistical areas (“MSA”) of Dutchess County-Putnam County, Glens Falls, Kingston,
Nassau County-Suffolk County, and New York-Jersey City-White Plain, NY-NJ and in Essex and
Schulyer Counties, which are not part of an MSA.® It appears that these concerns are most
pronounced in the Nassau County-Suffolk County MSA and Essex County, where there may be no
divestiture options to mitigate the impact of the proposed mergers.’ Divestiture is an approach used
to mitigate the harm caused by a merger in a particular local region, by requiring that one or the
other merging insurer’s operations in that region be divested, or sold off, to another insurer, so that
the competition would not be lost there. But that requires that there be a suitable company to divest
to, who is committed to and capable of competing. And in those three counties, according to the
Interstudy Database, there are no viable divestiture options to mitigate the impact of the proposed
mergers.

This merger could also adversely affect the administrative-services-only (“ASO”) market,
where larger employers cover their employees’ health care costs, but purchase access to provider
networks and other services from insurers. According to figures compiled by Mark Farrah
Associates, a combined Anthem and Cigna would have more than 35 percent of the New York ASO
market.® The proposed Anthem-Cigna merger could harm the ASO markets in Allegany, Essex,

5 See United States Government Accountability Office, Private Health Insurance: Concentration of Envollees among
Individual, Small Group, and Large Group Insurers from 2010 through 2013 (Dec. 1,2014), at 13, 15, and 17,
available at http://www.gao.gov/assets/670/667245.pdf.
6 See Attached Spreadsheet from Interstudy Database, Anthem and Cigna Commercial Lives Overlap by MSA, New
7York, compiled by the American Medical Association (January 2015).

Id
8 See Effects on Competition of Proposed Health Insurer Mergers: Hearing before Comm. on the Judiciary Subcomm.
on Regulatory Reform, Commercial and Antitrust Law, 114th Cong. (Sept. 29, 2015) (testimony of Edmund F.
Haislmaier, Heritage Foundation), available at http://judiciary.house.gov/_cache/files/1€694641-b703-40£1-8d61-
1d46c489ccOb/haislmaier-revised-testimony.pdf.




and Schuyler Counties and the MSAs of Binghamton, Cortland, Dutchess-County-Putnam County,
Glens Falls, Kingston, Nassau County-Suffolk County, and New York-Jersey City-White Plains,
NY-NJ.? In six of these regions, there appear to be no divestiture options. '°

Similarly, while Aetna and Humana would not, even after the proposed merger, have the
largest market share of Medicare Advantage (“MA”) overall among insurers in New York State, it
does appear that the merger would have an adverse effect on individual consumers in the following
four counties: Broome, Onondaga, Oswego, and Onondaga.'' It would also have a potentially
more serious impact on Medicare Advantage group consumers in Madison, Onondaga, Oswego,
and Otsego counties, two of which appear to have no viable divestiture options.'* -

2, The Mergers Have a Potential Adverse Effect on Consumers

Studies of past health insurance mergers indicate that mergers lead to higher premiums and
increased cost-sharing.!> We are unaware of any studies demonstrating that health insurance
mergers benefit consumers. As described below, we are concerned that the proposed mergers could
adversely affect consumers in two ways: (1) they could result in higher costs; and (2) they could
result in fewer choices of health care providers and services for consumers.

First, the proposed mergers might lead to rising costs, i.e. higher premiums and out-of-
pocket charges. Although insurers often claim that merging increases their leverage to negotiate
lower provider reimbursement rates, Professor Thomas Greaney, a leading health antitrust scholar,
has noted that the insurer “has little incentive to pass along the savings to its policyholders.”14 This
is especially worrisome in the New York environment, where consumers already pay some of
highest health insurance costs in the country — an average monthly premium of $428.54 for
individuals in 2013, the third highest in the nation."”” And insurance premiums continue to climb
annually. For 2016, New Yorkers will see on average a 7.1 percent premium increase in the
individual market and a 9.8 percent premium increase for small group insurance.

? See Attached Spreadsheet from Interstudy Database, Anthem and Cigna ASO Commercial Lives Overlap by MSA, New
%;ork, compiled by the American Medical Association (January 2015).

1d
1 See Attached Spreadsheet from Interstudy Database, detna and Humana Medicare Advantage Overlap by County,
New York, compiled by the American Medical Association (June 2015).
"2 See Attached Spreadsheet from Interstudy Database, detna and Humana Medicare Advantage Overlap by County,
New York, Group MA Plans Only, compiled by the American Medical Association (June 2015).
1 See Leemore Dafny, Mark Duggan, and Subramaniam Ramanaraynan, Paying a Premium on Your Premium?
Consolidation in the US Health Insurance Industry, 102 AM. ECON, REV. 1161 (2012); see also Jose Guardado,
David Emmons, and Carol Kane, The Price Effects of a Large Merger of Health Insurers: A Case Study of United-
Sierra, 1(3) HEALTH MANAGEMENT, POL’Y & INNOVATION 1 (2013).
1 See Thomas Greaney, Examining Implications of Health Insurance Mergers, HEALTH AFFS. (July 16,
2015),http://healthaffairs.org/blog/2015/07/16/examining-implications-of-health-insurance-mergers/.
13 See Average Monthly Premiums Per Person in the Individual Market, KAISER FAMILY FOUND. (2015),
http://kff.org/other/state~-indicator/individual-premiums/.
16 See Press Release, Dep’t of Financial Servs., New York State Department of Financial Services Announces 2016
Health Insurance Premium Rates, Including Rates for NY State of Health (July 31, 2015), available at:
http://www.dfs.ny.gov/about/press/pr1 50731 1. htm.




Research indicates that there is a direct correlation between health insurer concentration and
higher premiums.!” Two separate, retrospective economic studies on health insurance mergers
found significant premium increases for consumers post-merger. One study found that the 1999
Aetna-Prudential merger, which affected 139 separate markets throughout the United States,
resulted in an additional seven percent premium increase overall. '® Another study found that the
2008 United-Sierra merger resulted in an additional 13.7 percent premium increase in Nevada. '
Another study examining 34 states found that dominant insurers increased rates an average of 75
percent higher than smaller insurers competing in the same state.”’ Anticompetitive insurance
mergers could also increase out-of-pocket costs, as patients are required to bear higher deductibles
or other insurance-related costs.?!

Most recently, the Center for American Progress (“CAP”) released findings on Medicare
Advantage that argued for the importance of competition in controlling the amounts charged by
carriers at issue here. According to the CAP report, in counties where Humana and Aetna compete
with each other on MA plans, both Aetna’s and Humana’s average premiums are lower.**
Specifically, Aetna’s average annual premiums are $302 lower in counties where Humana also
offers a MA plan.® Aetna and Humana currently offer MA plans that compete with each other in
many counties in New York. ** We are concerned that, if their merger is permitted, and absent
effective regulatory action, consumers in these counties will face steep premium increases.

Second, consumers are concerned that the mergers would restrict their choice of and access
to an adequate number of providers. For many consumers, the provider networks offered in a plan
are as important a consideration as cost. The merging insurance companies have claimed that the
mergers will “expand ... access” for consumers “through a more extensive network of hospitals,
physicians, services, and health care professionals.”” We are concerned, however, that the opposite
will happen: That consumers will find their options limited to plans with overly restricted provider
networks and/or lose access to an adequate number of providers in their local area.

'7 See Leemore Dafny, Are Health Insurances Markets Competitive?, 100 AM. ECON. REV. 1399 (2010).
'8 See Dafny, supra note 12,
¥ See Guardado, supra note 12,
0 See Eugene Wang and Grace Gee, Larger Insurers, Larger Premium Increases: Health insurance issuer competition
post-ACA, TECH. SCIL (Aug. 11, 2015), available at http://techscience.org/a/2015081104/.
*! See generally Leemore Dafny, Evaluating the Impact of Health Insurance Industry Consolidation: Learning from
Experience, COMMONWEALTH FUND (Nov. 20, 2015), http://goo.gl/’xRYb5x; see also Korin Miller, 6 Ways the Big
Health Insurance Mergers Will Affect Your Coverage, YAHOO HEALTH (July 24, 2015),
https://www.yahoo.com/health/6-ways-the-big-health-insurance-mergers-will-124932195967 .html (noting that “out-of-
pocket payments could increase” because insurance coverage could limit certain services or number of visits forcing
patients to pay more).
*2 See Topher Spiro, Maura Calsyn, and Meghan O’ Toole, Bigger is Not Better: Proposed Insurer Mergers Are Likely
to Harm Consumers and Taxpayers, CTR. FOR AM. PROGRESS (Jan. 21, 2016), available at.
gttps J//www.americanprogress.org/issues/healthcare/report/2016/01/21/129099/bigger-is-not-better/.

1.
4 See Attached Spreadsheet from Interstudy Database, Aetna and Humana Medicare Advantage Overlap by County,
New York, compiled by the American Medical Association (June 2015).
% See Healthy Competition? An Examination of the Proposed Health Insurance Mergers and the Consequent Impact on
Competition: Hearing before Comm. on the Judiciary Subcomm. on Regulatory Reform, Commercial and Antitrust Law,
114th Cong. (Sept. 29, 2015) (testimony of Joseph Swedish, President & CEO of Anthem, Inc.), available at
http://judiciary.house.gov/_cache/files/7ec53173-463e-4d15-alda-f9db48349b0d/swedish-testimony.pdf.
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These concerns are not speculative. Consumers often complain about the shrinking health
plan networks in New York. And they are right to believe their access to providers is constricting
rapidly. A recent study by the Leonard Davis Institute of Health Economics and the Robert Wood
Johnson Foundation found that 39 percent of silver level plans offered on the New York Insurance
Exchange use narrow networks that only include 25 percent or fewer of all area providers.”® We are
concerned that the proposed Anthem-Cigna and Aetna-Humana mergers and the resulting increase
in market concentration will exacerbate existing network limitations in New York.”

3. Possible Remedies

It is our understanding that both the United States Department of Justice Antitrust Division
and the New York State Attorney General are reviewing the proposed mergers. Even if these
agencies ultimately allow the mergers to proceed, with or without requiring divestitures,?® we urge
the DFS, which is uniquely qualified to judge the mergers’ effect on insurance consumers, to
consider conditioning its approval on the following additional protections on behalf of New York’s
health insurance consumers:

(1) Requiring premium stability or heightened rate control for a number of years post-
merger.

(2) Prohibiting the merged company from reducing plan benefits and options.

(3) Ensuring that the merged company continues to offer the differentiated insurance
products offered previously by the two companies, within the state and local areas, for a
number of years.

(4) Ensuring that consumer access to adequate provider networks and network options is
preserved and strengthened, including in rural and underserved areas.

(5) Requiring that the merged company pass along any cost savings associated with the
merger to consumers, in the form of lower premiums and deductibles.

4. The Department Should Consider Holding Public Hearings on the Mergers

We believe the Department’s review of these mergers would benefit from public hearings.
Public hearings not only offer the merging companies an opportunity to describe the nature and
possible benefits of their proposed mergers, but also allow third parties and the public to air
concerns and enable the Department to gather critical information, shared in an open forum. The
DFS has recognized the important role of public hearings for merger reviews, and has held them
previously; for example, in 2008, regarding the Group Health Incorporated and Health Insurance
Plan of Greater New York conversion to a for-profit company.” We believe that a similar public
process is warranted here as well.

% Dana Polsky & Janet Weiner, State Variation in Narrow Networks on the ACA Marketplaces, LEONARD DAVIS INST.,
HEALTH ECON. (Aug. 2015), available at http://www rwjf.org/content/dam/farm/reports/issue_briefs/2015/rwjf422684.
*T See, e.g., Dareh Gregorian, Man sues Empire insurance company, claims search for doctor became “frustrating
runaround,” NEW YORK DAILY NEWS, Oct. 7,2014,

http://www .nydailynews.com/new-york/man-fails-find-doctor-sues-empire-insurance-company-article-1.1966755

¥ Divestiture was used as a remedy for the mergers described above between Aetna and Prudential and United and
Sierra, but failed to prevent higher premiums. Dafny, supra note 12; Guardado, supra note 12.

% Press Release, New York State Dep’t of Financial Servs., Department to Hold Hearings on GHI, HIP’s Conversion
Plan (Jan. 3, 2008), available at http.//dfs.ny.gov/insurance////press/p0801031, htm.
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Conclusion

The undersigned organizations are concerned that the proposed mergers of four of the five
largest national health insurers may adversely impact New York health insurance consumers by
increasing premium and co-pays, reducing access, and hindering quality of care.

With the potential prospect that one or both of these mergers might go forward without
antitrust challenge, and with some geographic areas of the state having no viable divestiture option,
we urge the New York Department of Financial Services to carefully analyze these mergers, and to
consider holding public hearings on each of them, and to be prepared to consider imposing
additional requirements to afford New York’s consumers adequate protections.

Please feel free to contact us with any questions.

Respectfully submitted,

Consumers Union

Health Care for All New York

New York Public Interest Research Group
1199SEIU United Healthcare Workers East
Sergeants Benevolent Association
Consumer Action

Consumer Federation of America

U.S. PIRG

Cc:  Deputy Superintendent Troy Oechsner
Assistant Deputy Superintendent John Powell
Assistant Chief Christine Gralton
Assistant Chief Lisa Fernez
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